Before the

Administrative Hearing Commission

State of Missouri

WHISPERING OAKS,
)



)



Petitioner,
)




)


vs.

)

No.   09-0902 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION,
)




)



Respondent.
)

DECISION
We dismiss the complaint of Whispering Oaks because it is moot.
Procedure

On June 26, 2009, Whispering Oaks filed a complaint to appeal a June 4, 2009, decision by the Department of Social Services, MO HealthNet Division (“the DSS”).  On July 27, 2009, the DSS filed a motion to dismiss contending that it had rescinded the June 4, 2009 decision and issued a new decision finding overpayments of less than $500.  On August 19, 2009, we denied the motion to dismiss because the exhibits were not authenticated by affidavit.  On August 21, 2009, the DSS filed a motion for us to reconsider the motion to dismiss based on the averments in an attached affidavit and on business records authenticated by the affidavit.  We gave Whispering Oaks until September 8, 2009, to respond, but it did not.
Findings of Fact

1.
Whispering Oaks is a personal care provider enrolled in the Missouri Medicaid (Title XIX) program.  

2.
The DSS issued a decision, by letter dated June 4, 2009, assessing Whispering Oaks an overpayment of $7,948.17 in Medicaid claims.  The DSS sent the decision letter to Whispering Oaks by certified mail.

3.
The DSS issued a decision, by letter dated July 10, 2009, rescinding the June 4, 2009, decision because its overpayment assessment was erroneous. The DSS sent this decision to Whispering Oaks by certified mail.

4.
The DSS issued another decision, by letter dated July 10, 2009, assessing Whispering Oaks an overpayment of $273.26 in Medicaid claims.  The DSS sent this decision to Whispering Oaks by certified mail.

Conclusions of Law

I.  Motion to Reconsider

We grant the motion to reconsider because the DSS has replaced the uncertified exhibits with an affidavit that includes in its averments a foundation for the admission of the exhibits as the DSS’ business records.  The affidavit and records constitute admissible evidence.

II.  Motion to Dismiss


The motion to dismiss is a request for “involuntary dismissal” because the DSS requests disposition of the complaint without reaching the merits.
  We may grant a motion for involuntary dismissal based on a preponderance of admissible evidence.  The motion is now based on an affidavit and its certified business records.  Therefore, we treat the motion as a 
motion for summary decision.
  Accordingly, we may grant the motion if the admissible evidence establishes facts entitling the movant to a favorable decision and the opposing party does not dispute those facts.
  Whispering Oaks does not dispute the facts that the DSS’ evidence establishes.

We have jurisdiction to hear complaints seeking to review the DSS’ denial of Medicaid claims submitted by a provider enrolled in the Medicaid program.

We do not merely review the DSS’ decision, but we find facts and make an independent decision by applying existing law to the facts.  


Normally we would have jurisdiction to hear the merits of the instant complaint.  However, the DSS has proven that it rescinded the June 4, 2009, decision and, accordingly, contends that this removes any disputed claim for us to decide.  

A case is moot when a decision on the merits would have no practical effect on any existing controversy
 or where it is impossible to grant any effective relief.
  “When an event occurs that makes a [tribunal’s] decision unnecessary or makes granting effectual relief by the [tribunal] impossible, the case is moot and generally should be dismissed.”
  


It would be futile for us to exercise our jurisdiction in this case because the DSS admits that the June 4, 2009, decision was erroneous and has rescinded it.  There is no longer a denial of a claim about which we can make findings of fact and conclusions of law.

The July 10, 2009, decision finding an overpayment under $500 is a new decision.  Section 208.156.8, as made applicable by § 621.055.1,
 governs our jurisdiction over the July 10, 
2009, decision.  Any question about our jurisdiction over that decision is not ripe for us to determine until if and when Whispering Oaks files a complaint with us.

We grant the motion and dismiss Whispering Oaks' complaint.  We cancel the hearing.


SO ORDERED on October 22, 2009.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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