Before the

Administrative Hearing Commission

State of Missouri

WHISPERING HILLS, L.L.C.,
)



)



Petitioner,
)




)


vs.

)

No. 08-0747 DH



)

DEPARTMENT OF HEALTH 
)

AND SENIOR SERVICES,
)




)



Respondent.
)

DECISION


This Commission dismisses the complaint of Whispering Hills , L.L.C. (“Whispering Hills”) because Whispering Hills filed it too late.      

Procedure


Whispering Hills filed a complaint on April 21, 2008, seeking our review of a decision from the Department of Health and Senior Services (“the Department”).  The decision denied Whispering Hills’ application for a license to operate a residential care facility.  On June 9, 2008, the Department filed a motion to dismiss with supporting affidavits.  We grant a motion to dismiss when a preponderance of the evidence shows that we lack jurisdiction to hear the complaint.
  We gave Whispering Hills time to respond to the motion, but it did not respond.  The Department’s evidence shows the following facts.  
Findings of Fact

1. The Department mailed the decision to Whispering Hills on March 28, 2008.  
2. The fifteenth day after March 28, 2008, was Saturday, April 12, 2008, and the next succeeding day that was not a Saturday, Sunday, or legal holiday was Monday, April 14, 2008.  
3. Whispering Hills’ complaint is dated April 9, 2008, but arrived at the office of this Commission by fax on April 21, 2008.  

Conclusions of Law


We have no jurisdiction to hear, and must dismiss, a complaint filed out of time. 
  The time to hear an appeal from the decision was as follows:
[T]he petition must be filed with the administrative hearing commission fifteen days after the mailing or delivery of notice to the operator.[
]
We count days as follows:  

When the last day prescribed for performing any act prescribed by this chapter or chapter 536, RSMo, or the commission, falls on a Saturday, Sunday, or a legal holiday in this state, the performance of such act shall be timely if it is performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday.[
] 

The fifteenth day after March 28, 2008, that was not a Saturday, Sunday, or legal holiday was Monday, April 14, 2008.  That was the filing deadline for Whispering Hills.  Whispering Hills filed by fax.  Filing by fax occurs as follows:

A document filed by fax is deemed filed at the time the commission receives a fax of the document.[
]
Under that regulation, Whispering Hills filed the complaint on April 21, 2008, a week too late.  
Summary


Because the complaint was late, we cannot hear it.  We grant the motion and dismiss the complaint.  We cancel the hearing.  

SO ORDERED on July 22, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Regulation 1 CSR 15-3.440(3)(B)2.  


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).


�Section 198.039.1.  Statutory references are to RSMo 2000.


�Section 621.205.2.  


�Regulation 1 CSR 15-3.290(1)(B).
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