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DECISION


The nursing home administrator license of Kelly (Liveoak) Wheeler is subject to discipline because Wheeler was convicted of making misrepresentations related to Medicaid payment.  

Procedure


On April 29, 2003, the Missouri Board of Nursing Home Administrators (“Board”) filed a complaint seeking to discipline Wheeler’s license.  The Board filed a motion for summary determination on August 26, 2003.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


Wheeler filed her suggestions in opposition to the motion on December 17, 2003.  Wheeler argues that the Board has not established that Wheeler was finally adjudicated and found guilty of anything.  She  argues that no judge attested to the proper form of the clerk’s certification as § 490.130
 requires.  However, in her responses to request for admissions, Wheeler admits that a document attached to the request is a true and accurate copy of the judgment in her case.  Wheeler’s admission on the issue is binding, and the Board need produce no further evidence of the document’s identity.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  


The Board filed reply suggestions on December 24, 2003.

Findings of Fact

1. At all relevant times, Wheeler held a nursing home administrator license.  

2. On June 28, 2002, the United States District Court for the Western District of Missouri, Southwest Division, finally adjudicated Wheeler and found her guilty of submitting a false application for Medicaid benefits under 42 USC § 1320a-7b(a)(1) and 18 USC 2, a felony.  

3. On February 21, 2003, the court imposed on Wheeler a sentence of six months in the custody of the United States Bureau of Prisons.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 344.050.2.  The Board has the burden of establishing facts for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites § 344.050.2(2), which allows discipline if:  

The person has been finally adjudicated and found guilty . . .  pursuant to criminal prosecution under the laws . . . of the United States, for any offense reasonably related to the qualifications, 

functions or duties of [a nursing home administrator], for any offense an essential element of which is fraud [or] dishonesty . . .  or for any offense involving moral turpitude[.]

(Emphasis added.)  


Wheeler argues that she is not guilty of violating the federal statutes and that the Board has not proven the facts with which she was charged.  However, the finding of guilt alone constitutes cause for discipline, without regard to the facts underlying the charge.  Watkins v. State Bd. of Regis’n for the Healing Arts, 651 S.W. 2d 582, 583-84 (Mo. App., W.D. 1983).  

Wheeler also argues that the judgment is not final because her case is on appeal.  However, 23 USC § 1291 provides that Wheeler cannot appeal a federal court’s decision unless it is final.  In a federal criminal case, the final judgment is the sentence.  U.S. v. Duardi, 514 F.2d 545, 547 (8th Cir. 1975).  Therefore, we conclude that the judgment is final.  

The offense that Wheeler was convicted of is described at 18 USC § 2:

(a) Whoever commits an offense against the United States or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal.

(b) Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the United States, is punishable as a principal.

and 42 USC 1320a-7b(a)(1):

(a) Making or causing to be made false statements or representations

Whoever--
(1) knowingly and willfully makes or causes to be made any false statement or representation of a material fact in any application for any benefit or payment under [Medicaid],

*   *   *
shall (i) in the case of such a statement, representation, concealment, failure, or conversion by any person in connection with the furnishing (by that person) of items or services for which payment is or may be made under the program, be guilty of a felony[.]

(Emphasis added.)  

That offense is reasonably related to the qualifications of a nursing home administrator because those qualifications include good moral character under § 344.020.2(1).   

An offense’s essential elements are those that the government must always prove to prevail in any case.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  To prove Wheeler guilty under 42 USC 1320a-7b(a)(1), the government had to show that Wheeler made misrepresentations connected with Medicaid payment.  Therefore, fraud or dishonesty was an essential element of that offense.  

Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties, which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929).  Making misrepresentations related to Medicaid payment involves moral turpitude.  

Summary


We grant the Board’s motion for summary determination and conclude that Wheeler’s license is subject to discipline under § 344.050.2(2).  We cancel the hearing.


SO ORDERED on January 2, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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