Before the

Administrative Hearing Commission

State of Missouri

R.B. WELTY WETLANDS FARM AND
)

WILDLIFE REFUGE,
)



)



Petitioner,
)




)


vs.

)

No. 10-1374 CWC



)

MISSOURI DEPARTMENT OF
)

NATURAL RESOURCES,
)




)



Respondent.
)

DECISION


We dismiss this case because we lack jurisdiction to hear it.
Procedure


On July 20, 2010, R.B. Welty Wetlands Farm and Wildlife Refuge (“Welty”) filed a complaint.  Attached to the complaint are letters from the United States Department of Agriculture, the Ozark Chapter of the Sierra Club, the Missouri Office of the Attorney General (“AG’s Office”), the Department of Agriculture, and the Department of Natural Resources (“the Department”).  We opened the above referenced case.  On August 27, 2010, the Department filed a motion to dismiss the complaint.  On September 11, 2010, R.B. Welty responded to the motion.
Findings of Fact

1. A letter to Welty, dated April 5, 2005, from the AG’s Office states:
I have discussed your complaint, including the additional information you gave me on November 7, 2004, with the Clean Water Commission.  As you know, the Commission decided to take no further action on your complaint.  At its most recent meeting, on March 2, 2005, I informed the Commission of your request for reconsideration of its decision to take no further action on your complaint.  The Commission reaffirmed its strong position that its staff, including myself as general counsel, should take no further action on your complaint.  Accordingly we are closing our file on this matter.

2. A letter to Welty, dated May 24, 2010, from the Department states:

Your letter dated May 2, 2010, has been forwarded to me for response.  In your letter, you request that the Department of Natural Resources (DNR) engage in the arbitration process with you.  This is to notify you that DNR respectfully declines your request for arbitration.

3. On July 20, 2010, Welty filed the complaint.
4. July 20, 2010, is more than 30 days after May 24, 2010.

Conclusions of Law 


We have jurisdiction to hear appeals from certain of the Department’s decisions.
  In all cases except the denial of a permit, license or registration, the Department has the burden of proof.


The Department argues that we must dismiss this case because it was untimely filed.  Section 621.250.2 states:

Except as otherwise provided by law, any person or entity who is a party to, or who is affected by, any finding, order, decision, or assessment for which the authority to hear appeals was transferred to the administrative hearing commission in subsection 1 of this section may file a notice of appeal with the administrative hearing commission within thirty days after such finding, order, decision, or assessment is placed in the United States mail or within thirty days of any such finding, order, decision, or assessment being delivered, whichever is earlier.


Welty admits that he filed his complaint late, but in his response to the motion states:

In regard to the dates and time frames that I was unable to communicate within were out of my control due to my lack of knowing that the Administrative Hearing Commission existed as a resource for seeking resolution.  The negative environment that has surrounded my plight to preserve Missouri Natural Resources should allow for a waiver of any time frame stipulations under these circumstances of preservation . . . .  Missouri Dept. of Natural Resources’ Answer to seek dismissal of the case IS WITHOUT MERIT and to refer to a missed deadline IS UNJUST considering their mission.


We have no jurisdiction to hear a petition filed out of time.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  The law gives us no discretion to waive filing deadlines.

Because we dismiss for lack of jurisdiction, we do not address the Department’s other assertions.

Summary

We grant the motion to dismiss and cancel the hearing.

SO ORDERED on November 9, 2010.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Section 621.250.  Statutory references are to the RSMo Supp. 2009.


�Section 640.012. 


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  
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