Before the

Administrative Hearing Commission

State of Missouri

ALFRED J. WESSELS, JR.,
)




)



Petitioner,
)




)


vs.

)

No. 01-1554 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On September 14, 2001, Alfred J. Wessels, Jr., filed a petition appealing the fee assessed by the Missouri Ethics Commission (Ethics) for the late filing of a campaign finance disclosure report (report).  On January 11, 2002, Ethics filed a motion for summary determination of the petition as section 536.068.1
 allows. To prevail on its motion, Ethics must establish facts that (i) Wessels does not dispute and (ii) entitle Ethics to a favorable decision. ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Wessels filed a response on January 28, 2002, but does not dispute the following facts as Ethics’ affidavits have established them. 

Findings of Fact

1. In the March 6, 2001, primary election and April 3, 2001, general election, Wessels was a candidate for alderman in the City of St. Louis.  

2. By May 3, 2001, Ethics had received no report from Wessels.  On July 16, 2001, Ethics received the report.  It did not bear a postmark of May 2, 2001, or earlier.  

3. On August 31, 2001, Ethics assessed a late filing fee of $740 against Wessels.  

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).  


Section 130.041.1 requires a report from:  

[T]he candidate, if applicable, treasurer or deputy treasurer of every committee which is required to file a statement of organization, shall file a legibly printed or typed disclosure report of receipts and expenditures.  The reports shall be filed with the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046[.]

(Emphasis added.)  Section 130.046.1 provides:

The disclosure reports required by section 130.041 for all committees shall be filed at the following times and for the following periods: 

*   *   *

(2) Not later than the thirtieth day after an election for a period closing on the twenty-fifth day after the election, if the committee has made any contribution or expenditure either in support of or opposition to any candidate or ballot measure[.]

(Emphasis added.)  

The 30th day after the April 3, 2001, general election was May 3, 2001.  Therefore, May 3, 2001, was the due date.  Wessels did not meet that deadline because he filed on July 16, 2001, 74 days late.  


Section 105.963.1 requires a fee for late filing:

1.  The executive director shall assess every candidate for state or local office failing to file with a filing officer . . . a campaign disclosure report as required by chapter 130, RSMo . . . a late filing fee of ten dollars for each day after such report is due to [Ethics].
 

Wessels states that he and his campaign manager made every effort to comply with the campaign finance reporting laws.  He states that his campaign manager believed that no report was due based on a conversation with Ethics’ employee.  We believe Wessels, and Ethics takes no issue with Wessels’ intentions.  Nevertheless, neither Ethics nor this Commission has any power to change the statutes’ requirements.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


We conclude that because Wessels filed 74 days late, he is liable for a $740 fee.


SO ORDERED on February 5, 2002.




_______________________________




KAREN A. WINN




Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


�That statute also allows the assessment of a $100-per-day fee upon a certain notice, but no such assessment is before us.    
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