Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF ACCOUNTANCY,
)


)



Petitioner,
)




)


vs.

)

No.  04-1340 AC



)

LANCE WELCH, CPA,
)




)



Respondent.
)

ORDER 


We grant the Board of Accountancy's (“the Board”) motion for partial summary determination.
  Section 326.130.2, (4), (5), (6), and (13), RSMo 2000 and § 326.310.2 (4), (5), (6), (13), and (15), RSMo Supp. 2004, provide cause to discipline the CPA license of Lance Welch for his conduct under Counts I, II, III, IV, V and VIII.  

The Board shall notify us on or before January 30, 2006, whether it intends to proceed to hearing on Counts VI and VII.

Procedure


On October 6, 2004, the Board filed a complaint.  Welch was personally served with the complaint and our notice of complaint/notice of hearing.  Welch never responded to the 
complaint.  On May 25, 2005, the Board served its first request for admissions on Welch.  Welch did not respond to the request for admissions.  On August 15, 2005, the Board filed a motion for summary determination on Counts I, II, III, V, and VIII.  Welch did not respond to the motion.

Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  That rule applies to all parties, including those acting without an attorney.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply these principles to this case.  We find the following facts undisputed.
Findings of Fact

1. Welch holds a license
 to practice as a Certified Public Accountant (“CPA”) in the state of Missouri that is currently active.  
2. Welch has held a license to practice public accounting in Missouri since 1987, except for when it was lapsed and not active from October 1, 2003, through March 1, 2004.
Count I

K.V.O.
3. Welch was engaged to perform tax services for client K.V.O. for the tax years 2001 and 2002. 
4. Welch’s engagement to perform services for K.V.O. was made in return for the payment of professional fees to Welch.
5. Welch failed to perform all the professional services for K.V.O. for which Welch was engaged including, but not limited to, failing to prepare K.V.O.’s 2001 tax return by its due date.
6. Welch’s conduct or inaction caused K.V.O. to receive notice from the Internal Revenue Service (“IRS”) regarding K.V.O.’s failure to file a 2001 tax return for which Welch was to have provided professional services.  
7. In January 2003, Welch prepared and filed K.V.O.'s 2001 tax return, but did so untimely.  
8. K.V.O.’s attorney sent to Welch letters dated October 2 and 21, 2003, requesting all quarterly reports, W-2s, W-4s, 1099s and other information in Welch's possession necessary to complete K.V.O.’s tax returns for 2001 and 2002.  Welch knew of the requests, but did not respond.  
9. In March 2004, Welch contacted K.V.O. and stated that he could not find K.V.O.'s 2002 tax return records or supporting documentation.  
10. Welch also told K.V.O. that he would contact the IRS in an effort to reconstruct the information reported for the tax year 2002.  Welch failed to contact the IRS in a timely or professional manner.  

Count II
A.M.
11. Welch was engaged to perform tax services for A.M. for the tax years 2000, 2001, and 2002, in addition to preparing business tax returns for the same tax years for various business entities owned or operated by A.M. or A.M.’s wife.  
12. The engagements for services regarding A.M. and his wife were made in return for the payment of professional fees to Welch.  
13. Welch failed to perform all the professional services for which he was engaged for A.M. and his wife including, but not limited to, failing to prepare the 2000, 2001, and 2002 tax returns by their original due dates(s), filing extension(s) but then failing to prepare the actual tax returns to meet the extension date(s), failing to prepare returns in a timely or professional manner, failing to provide prepared returns for A.M.’s signature as agreed to, and/or failing to return client documents upon request.  
14. Welch knew that A.M. was trying to obtain his documents and files from Welch, but Welch refused to provide access and failed to meet A.M. for a scheduled appointment on November 7, 2003.  
15. Welch failed to file tax returns for business partnerships in which A.M. had an ownership interest.  

Count III
W.S.
16. In February 2002, Welch was engaged to perform tax services for client W.S. for the tax year 2002.  
17. The engagement to perform services for W.S. was in return for the payment of professional fees to Welch.  
18. Welch failed to perform all the professional services for which he was engaged for W.S. including, but not limited to, failing to prepare the 2002 tax returns by their original due dates(s), filing extension(s) but then failing to prepare the actual tax returns to meet the extension date(s), failing to prepare returns in a timely or professional manner, failing to provide prepared returns for W.S.'s signature as agreed to, and/or failing to return client documents upon request.
19. Since October 2003, W.S. and his wife have repeatedly attempted to obtain his prepared returns or, alternatively, obtain his client records.  
20. In the fall of 2003, W.S. received a letter from Welch’s office indicating that two tax filing extensions had been filed on W.S.’s behalf.  W.S., however, had no prior knowledge of and did not authorize the filing of the extensions.  
21. In January 2004, Welch contacted W.S. and informed him that his 2002 tax returns were complete.  An appointment was scheduled for January 9, 2004.  
22. On January 9, 2004, Welch’s office contacted W.S. and cancelled the appointment because the tax returns were not prepared.  The January 9 appointment was rescheduled for January 29 at 9:30 am.  However, when W.S.’s wife arrived at the scheduled time, Welch’s office was locked and no tax returns were present.
23. The appointment was rescheduled for January 30, 2004.  W.S. attended.  However, upon W.S.’s arrival, Welch’s office was locked and inaccessible.  No tax returns were present.
24. Since January 3, 2004, W.S. has attempted, without success, to obtain his tax returns, or alternatively, his records. 
25. Welch’s conduct has prevented W.S. from timely filing his 2002 tax returns and being able to prepare his 2003 tax returns.
Count IV

R.M.
26. Since 1993, Welch has been engaged by R.M. to perform tax services in return for professional fees to be paid to Welch.  
27. In 2003, Welch was engaged to prepare R.M.’s 2002 tax returns.  Welch was also informed that the returns needed to be complete and ready for signature by April 1, 2003.  The completed returns were needed in a timely manner in order to permit R.M. to submit a loan application.
28. Welch failed to provide the completed tax returns as agreed on or before April 1, 2003.
29. Since April 2003, R.M. has repeatedly attempted to obtain his tax returns or, alternatively, his records.  However, Welch refused each time to comply with R.M.’s requests.  
30. In October 2003, Welch met with R.M. and provided him with signature pages from his tax returns.  R.M. signed the documents and was told by Welch that he would mail the originals to the appropriate tax authorities and also mail copies to R.M.  
31. Welch never mailed the returns to the appropriate tax authorities or copies of the returns to the client.  
32. In 2004, R.M. retained a new accountant who contacted the IRS and was informed that tax returns had not been filed for R.M. or his business entities for several years.  Welch was the responsible CPA for these matters.  
33. In January 2004, Welch purportedly returned all records and copies of all tax returns to R.M.  However, R.M. later discovered that he had not been given all of his records or past returns.  
34. Welch failed to relinquish specified tax records and documents belonging to R.M. after sufficient notice and reasonable time was given.  
Count V

J.L.

35. Welch was engaged by client J.L. to perform tax services in return for the payment of professional fees to Welch.
36. Welch was retained to complete J.L.’s 2000, 2001, 2002, and 2003 tax returns.
37. Welch completed J.L.'s 2000 tax returns.  Welch has not completed J.L.'s 2001, 2002, and 2003 returns.
38. Welch has refused to return J.L.'s records for the years 2000, 2001, and 2003.
Count VIII
Practice of Accountancy With Expired License
39. Welch held an expired license from October 1, 2003, until March 2, 2004, when his license was renewed.  
40. On November 3 and 21, 2003, and on February 23, 2004, the Board notified Welch via mail that his license was expired and that he was practicing public accounting without a valid license.  
41. Welch held himself out to the public as a CPA and/or practiced public accounting from October 1, 2003, to March 1, 2004.  
Conclusions of Law


The Board has the burden to prove that Welch has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


The Board contends that subdivisions (4), (5), (6), and (13) of § 326.130.2, RSMo 2000, and subdivisions (4), (5), (6), (13), and (15) of § 326.310.2, RSMo Supp. 2004, provide cause to discipline Welch's license.  The 2001 amendments that are reflected in RSMo Supp. 2004, renumbered § 326.130 to § 326.310 and added some subdivisions, including subdivision (15), but made no change in the other subdivisions that the Board relies on.  For this reason, we refer to the causes for discipline listed in § 326.130 and 326.310 by subdivision number only.   
Because Welch failed to respond to the request for admissions, all statements contained therein are deemed admitted.
  The request for admissions asked Welch to admit not only facts, but also the elements of the Board’s burden of proof under subdivisions (4), (5), (6), (13), and (15).  When a party fails to respond to requests to admit elements of the other party’s burden of proof, those elements are “conclusively established.”  The law entitles the party who has the burden of proof to a favorable decision as to those elements.  Rule 59.01(c); Linde v. Kilbourne, 543 S.W.2d 543, 546 (Mo. App.,  K.C.D. 1976); and Dynamic Computer Solutions v. Midwest Marketing Insurance Agency, 91 S.W.3d 708, 715 (Mo. App.,  W.D. 2002).

Counts I to V
For Counts I to V, we find that Welch took on the job of completing tax returns from clients for pay and did not complete them or did not complete them timely.  Welch did not keep 
his clients informed of his lack of diligence in completing the work that he promised to do and in some instances misled them as to the status of the work.  Welch refused his clients’ requests to have him return their records for the work he had promised them.
Subdivision (4)

The Board contends that this conduct falls within subdivision (4): 
Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation[.]
Fraud is an intentional perversion of truth to induce another to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., 1987).  “Concealment of a material fact of a transaction, which a party has the duty to disclose, constitutes fraud as actual as by affirmative misrepresentation.”  Daffin v. Daffin, 567 S.W.2d 672, 677 (Mo. App., K.C.D. 1978).  That duty arises when the concealer is a fiduciary or has superior knowledge.  Nigro v. Research College of Nursing, 876 S.W.2d 681, 686 ((Mo. App., W.D. 1994).  
By failing to respond to the request for admissions, Welch admits that his conduct falls within subdivision (4) for clients K.V.O. and W.S.  The Board did not submit requests for admissions on this element relating to the other three clients, A.M., R.M., and J.L.  However, the fact patterns for those three are the same as for clients K.V.O. and W.S., and Welch admits fraud, misrepresentation, and dishonesty in the performance of his CPA  functions and duties in regard to clients A.M., R.M., and J.L.  Despite the law regarding the effect of admitting the elements of the Board’s burden of proof, the General Assembly and the courts instruct that we must: 

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  [T]his impartiality 
would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. . . . 

Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  Therefore, we independently assess whether the law allows discipline under such facts and conclude that the undisputed facts show that the Board is entitled to the determination that subdivision (4) provides cause to discipline Welch for his conduct in regard to all five clients.  
Subdivision (5)
The Board contends that Welch’s conduct falls within subdivision (5):  

Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

Competency, when referring to occupation, is the “the actual ability of a person to perform in that occupation.”  Section 1.020(8).  It also refers to the “disposition to use an otherwise sufficient professional ability.”  Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).
The court in Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001) defined misconduct:

The Supreme Court found that “[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature.” . . .  Since the Supreme Court did not define “willful” . . . , this court utilizes the dictionary definition of “willful.”  “Willful” is defined as “proceeding from a conscious motion of the will; . . . deliberate.  Intending the result which actually comes to pass; . . . intentional, purposeful; . . . done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful. . . .”  BLACK'S LAW DICTIONARY 1599 (7th ed.1999).  

(Citations omitted.)
Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”  Id.  The mental states for misconduct and gross negligence – intent and indifference, respectively – are mutually exclusive.  

We have already defined fraud and misrepresentation.  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).

In regard to clients K.V.O., A.M., R.M., and J.L., Welch admits that his conduct was misconduct, incompetency, gross negligence, fraud, and misrepresentation or dishonesty in the performance of his functions and duties as a CPA. 

In regard to client W.S., Welch admits incompetency, gross negligence, fraud, and misrepresentation or dishonesty in the performance of the functions and duties of a CPA.  There is no requested admission as to misconduct.
The admissions regarding the elements in subdivision (5) entitle the Board to a favorable decision on whether subdivision (5) provides cause to discipline Welch.  We also independently conclude that the Board has established cause for discipline under subdivision (5) for incompetency, misconduct, fraud or dishonesty in regard to his conduct toward all five clients.  We do not find gross negligence in regard to any of the clients because the required mental states for gross negligence and misconduct are mutually exclusive.  Given the persistent pattern of conduct over several tax years despite clients bringing these matters to Welch's attention, the undisputed facts support a finding of misconduct rather than gross negligence.
Subdivisions (6) and (15)

The Board contends that Welch is subject to discipline under subdivision (6) for:

Violation of, or assisting or enabling any person to violate, any provision of this chapter or any lawful rule or regulation adopted pursuant to this chapter[.]
The Board contends that Welch’s conduct occurring after August 28, 2001, also falls within subdivision (15): 
Violation of professional standards or rules of professional conduct applicable to the accountancy profession as promulgated by the board[.]

The Board also contends that Welch violated Board Regulation 4 CSR 10-3.040(2):

(2) A licensee shall furnish to his/her or its clients or former client, upon request made within a reasonable time after original issuance of the document in question, the records specified in the following subsections (2)(A)-(D):
(A) A copy of a tax return of the client;

(B) A copy of any report, or other document issued by the licensee to or for the client;

(C) Any accounting or other records belonging to, or obtained from, or on behalf of, the client which the licensee removed from the client’s account, but the licensee may make and retain copies of those documents when they form the basis for work done by him/her;

(D) A copy of the licensee’s working papers, to the extent that the working papers include records which would ordinarily constitute part of the client’s books and records and are not otherwise available to the client.

Welch admits and we agree that his conduct with respect to clients K.V.O., A.M., W.S., R.M., and J.L. violated this regulation.  Therefore, the law entitles the Board to summary determination under subdivision (6).  

Welch also admits and we agree that Welch’s conduct violated “professional standards or rules of professional conduct applicable to the accountancy profession” as to all five clients.  The Board has cause to discipline Welch under subdivisions (6) and (15).
Subdivision (13)


The Board contends that Welch's conduct falls within subdivision (13):  “Violation of any professional trust or confidence.”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  
Welch admits and we agree that his conduct regarding each of the five clients constituted a violation of a professional trust or confidence.  The Board is entitled to a favorable decision on whether this subdivision provides cause to discipline Welch.  
Count VIII

Practice of Accountancy With an Expired License


The work that Welch performed for his clients while his license was expired falls within the practice of accountancy as 4 CSR 10-2.005(9) defined it at the time of the conduct:

(A) Performing or offering to perform for an enterprise, client or potential client one (1) or more services involving the use of accounting or auditing skills or one (1) or more management and advisory or consulting services or the preparation of tax returns or the furnishing of advice on tax matters by a person, firm, limited liability company or professional corporation using the title “C.P.A.” or “P.A.” in signs, advertising, directory listings, business cards, letterheads, or other representations, except that this shall not contradict section 326.012, RSMo[.]

Welch admits that he practiced accountancy while his license was expired from October 1, 2003, to March 1, 2004.  While Welch admits this “violated” 4 CSR 10-2.005(9)(A), we can not independently reach that conclusion because that regulation sets forth only a definition.  The 
regulation does not require or prohibit anything, so it cannot be “violated.”  Welch's admission cannot change what the regulation says.    
The Board also argues that Welch’s practice of accountancy without a license violates subdivisions (4), (5), and (13).  We agree.  Welch's clients had a right to rely on Welch's representation that he was a CPA.  By holding himself out as such during the period his license was expired, Welch attempted to obtain compensation by misrepresentation in violation of subdivision (4).  This conduct also constitutes misconduct, misrepresentation and dishonesty in the performance of the functions and duties of the accountancy profession in violation of subdivision (5) and violates professional trust or confidence under subdivision (13).  The Board is entitled to summary determination on Count VIII of its complaint. 
Summary


We find cause for discipline under § 326.130.2(4), (5), (6), and (13) RSMo 2000, and 
§ 326.310.2(4), (5), (6), (13) and (15), RSMo Supp. 2004.

SO ORDERED on January 18, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Although the Board labeled its motion as one for partial summary “judgment,” we use the term “determination” as set forth in our Regulation 1 CSR 15-3.440(3)(B)3 because judgments are something only courts can issue.


	�Welch was originally issued a permit that, by operation of law, is now referred to as a license under § 326.280.3, RSMo Supp. 2004.  


	�There are numerous inconsistencies, misnumberings and typographical errors with respect to the complaint, the request for admissions, and the Board’s motion for summary determination.  While all 270 statements contained in the request are deemed admitted by operation of law, our findings are limited to those facts that were clearly and concisely pled in the complaint, admitted in discovery, and set forth in the Board’s motion.


	�Rescinded effective July 30, 2004.  Filed 29 MoReg 620 (April 15, 2004), Order published 29 MoReg 999 (June 15, 2004).  
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