Before the

Administrative Hearing Commission

State of Missouri

ARTHUR P. KUSMAN REVOCABLE 
)

LIVING TRUST, d/b/a PAY DAY LOANS, 
)

YVONNE WEITZEL, TRUSTEE,
)



)



Petitioner,
)




)


vs.

)

No. 04-1330 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We deny the refund claim of the Arthur P. Kusman Revocable Living Trust, d/b/a Pay Day Loans, Yvonne Weitzel, Trustee (“Petitioner”) because the refund claim was not timely filed.  
Procedure


Yvonne Weitzel, the current trustee of the Arthur P. Kusman Revocable Living Trust (“the trust”), filed a complaint on September 30, 2004, challenging the Director of Revenue’s denial of Petitioner’s refund claim.  

This Commission convened a hearing on the complaint on February 10, 2005.  Weitzel and Sandra Roman, beneficiaries of the trust, testified for Petitioner.  Legal Counsel Joyce Hainen represented the Director.  
Findings of Fact

1. Arthur P. Kusman was the sole proprietor of Pay Day Loans.  Since Kusman’s death on January 9, 2001, the trust has owned Pay Day Loans.  
2. The trust mailed its 2002 Missouri credit institution tax return on June 5, 2002, reporting federal taxable income of $55,503 and credit institution tax of $3,885.  The trust paid $3,885 in tax and $39 in interest with the filing of the return.  Weitzel was not the trustee at that time.  
3. Weitzel and Sandra Roman, beneficiaries of the trust, learned that the trustee had not properly managed federal and state tax matters on behalf of the trust.  Weitzel and Roman obtained the resignation of the trustee on March 30, 2004, and Weitzel was appointed as the successor trustee.  
4. Weitzel had an accountant prepare an amended 2002 credit institution tax return for the trust.  The amended return reported $0 in federal taxable income and $0 in credit institution tax, and claimed a refund of $3,885.  The accountant mailed the return on July 22, 2004.  
5. On September 22, 2004, the Director issued a final decision denying the refund claim because the amended return was not filed within two years from the date of payment.   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Petitioner has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  

Section 136.035.3 provides:  
No refund shall be made by the director of revenue unless a claim for refund has been filed with him [sic] within two years from the date of payment. . . .
Taxes cannot be refunded except as expressly allowed by statute.  Community Federal Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 797 (Mo. banc 1988).  We can only allow a refund if a statute allows it, not merely on the basis of what would be equitable. Statutes are enacted by the legislature, and neither the Director nor this Commission has the power to vary the force of the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Section 148.140 imposes the credit institution tax.  Section 136.035.3 is a general refund statute providing that no refund claim shall be made unless a claim is filed within two years from the date of tax payment.  This general statute applies to the credit institution tax because there is no limitation within Chapter 148, RSMo, on the time for filing a refund claim.  Director of Revenue v. Westinghouse Credit Corp., 787 S.W.2d 715, 717 (Mo. banc 1990).  

The Director’s witness testified that the tax was “paid” on June 5, 2002.  The evidence shows that this was the date the original return was postmarked.  If no exception applies, a document is filed when it is received.  Morant v. State, 783 S.W.2d 139, 140 (Mo. App., E.D. 1989).  The record does not show when the Director received the original return.  The date stamp on the copy of the original return in Respondent’s Exhibit A is illegible.  The amended return was not postmarked until July 22, 2004.  Although the date that the Director received the original return is not clear in this record, Weitzel does not dispute the Director’s position that the amended return was not filed within two years from the date of payment.  With no evidence to the contrary, we agree with the Director’s argument that the amended return was not filed within two years from the date of payment.  


Weitzel argues that the estate was mishandled without her knowledge and control, and that she should not have to suffer the loss from that.  Although we are sympathetic to Weitzel’s predicament, we cannot change the terms of § 136.035.3.  If the amended return is not filed in time, we cannot reach the merits of her position.  
Summary 

The refund claim was not filed within two years from the date of the tax payment and is therefore out of time.  

SO ORDERED on July 26, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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