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)



)
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)

DECISION UPON RECONSIDERATION

Lana J. Weinbach is not entitled to a refund of Missouri income tax for 1991 and 1992.  
Procedure


Weinbach filed a complaint on May 15, 2003, challenging the Director of Revenue’s decision denying her claim.  

On August 29, 2005, the Director filed a motion for summary determination.  Weinbach filed a motion for summary determination on September 1, 2005.  The Director filed a response on November 3, 2005.  Weinbach filed a response on November 8, 2005, and an additional statement on November 10, 2005.  

Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  On December 7, 2005, we issued our decision granting the Director’s motion for summary determination and concluding that Weinbach is not entitled to a refund of Missouri income tax for 1991 and 1992.
Motion for Reconsideration

On January 4, 2006, Weinbach filed a motion for reconsideration.  We issue this modified decision upon reconsideration to address in more detail Weinbach’s claim that the Director did not follow federal law in issuing notices of intent to collect debt offsets.  To that extent, we grant the motion for reconsideration.  However, on reconsideration, we agree with our original conclusions of law, and the ultimate decision is the same.    

Findings of Fact

Offsets for 1991


1.  Weinbach did not file a 1991 Missouri income tax return by the due date.  The Director sent notices to Weinbach, beginning with a non-filer notice on February 22, 1995, and culminating with a “final notice” on November 14, 1995, estimating 1991 Missouri income tax of $1,541.16 and additions of $385.29, plus interest.


2.  On October 4, 1999, the Director sent Weinbach a “notice of intent to offset,” informing Weinbach that the following amounts due for 1991 would be submitted to the United States Treasury Offset Program, and that the United States Treasury would reduce her federal income tax refunds by the amount of the state income tax debt:  

Tax
        $1,541.16

Interest        $1,316.90

Additions    $   385.29

Total            $3,243.35

3.  On or about May 5, 2000, the Director received three offsets from the Treasury Offset Program for Weinbach’s 1991 tax year in the amounts of $78.40, $1,471.88, and $174.36.  On May 24, 2000, the Director sent balance due notices informing Weinbach of the offsets.  


4.  On June 30, 2000, the Director received an offset from the Treasury Offset Program for Weinbach’s 1991 tax year in the amount of $1,609.75.  On July 19, 2000, the Director sent a balance due notice informing Weinbach of the offset, with a 1991 tax balance due of $12.88.  
Offsets for 1992


5.  Weinbach timely filed a Form MO-60, extension of time to file her 1992 Missouri income tax return.  Weinbach paid $480 with the Form MO-60.  On May 3, 1993, the Director 
granted the extension until August 16, 1993.  However, Weinbach did not file a return by the extended deadline.

6.  The Director sent notices to Weinbach, beginning with a non-filer notice on March 8, 1995, and culminating with a “final notice” on November 28, 1995, assessing estimated 1992 Missouri income tax of $1,049.34 and additions of $262.34, plus interest.


7.  On October 4, 1999, the Director sent Weinbach a “notice of intent to offset,” informing Weinbach that the following amounts due for 1992 would be submitted to the Treasury Offset Program, and that the United States Treasury would reduce her federal income tax refunds by the amount of the state income tax debt:  

Tax
        $1,049.34
Interest        $   771.84
Additions    $   262.34
Total            $2,083.52  


8.  On or about June 30, 2000, the Director received an offset from the Treasury Offset Program for Weinbach’s 1992 tax year in the amount of $2,153.53.  
Communications with Department of Revenue Employees

9.  Weinbach spoke with an employee of the Director in 2000 and was told that she had three years to file a return/refund claim to get her federal offset money back.  


10.  On April 12, 2001, Weinbach spoke with an employee of the Director.  The employee made a notation in the Director’s computer system:  “will send 91, 92, and 95 RETE  would like to get FIDO [Federal Income Debt Offset] back.”  


11.  Weinbach spoke with an employee of the Director in October 2002 and was told that she could file her returns under the Director’s amnesty program.  The employee told Weinbach that if there was an overpayment, she would get her federal offsets back.  
Returns Filed and Refund Claims

12.  On October 31, 2002, Weinbach went to the Director’s St. Louis field office and filed Missouri income tax returns (Form MO-1040) for 1991 and 1992.  Weinbach also filed an application for the amnesty program.  

13.  Weinbach’s 1991 Missouri income tax return reported Missouri income tax of $941 and requested a refund of “offset taken.”  

14.  Weinbach’s 1992 Missouri income tax return reported Missouri income tax of $478 and a payment of $480 made with the application for extension of time to file.  The return requested a refund of “offset.”    

15.  Weinbach called the Missouri Department of Revenue on April 11, 2003, to request information regarding her 1991 tax year.  Weinbach was told that the refund claim was barred by the statute of limitations.  


16.  On April 14, 2003, an employee of the Director called Weinbach to explain that her refund claim was barred by the statute of limitations.  


17.  On April 15, 2003, the Director sent a letter to Weinbach stating that the letter could be used as the start date of the period in which she could appeal to this Commission from the denial of her refund claims for 1991 and 1992.  
Taxpayer Bill of Rights


18.  The Director’s Missouri Taxpayer Bill of Rights states:  

Information and Assistance
You have the right to information and assistance in complying with the tax laws.  If you need information and Missouri tax laws you may access the Missouri Statutes at www.state.mo.us/.  We provide telephone and walk-in assistance in our offices located throughout the state.  To make sure the Department of Revenue representatives give accurate and courteous answers, a second representative sometimes monitors telephone calls.  
*   *   *

Refunds
Refund Claims
The Department of Revenue has the duty to refund any overpayment of income tax due.  If you believe you are due a refund, you may file an amended return and request a refund, provided you file the amended return within three years of the filing of the original return (income tax only) or within two years of the date the tax was paid (income tax or franchise tax) or within one year and 90 days from the Final Determination by the Internal Revenue Service (income tax only).  Upon receipt of a request for refund, the department will review the return and notify you of its decision of findings.  

19.  The IRS “Declaration of Taxpayer Rights” states: 

VIII.  Relief from Certain Penalties and Interest
The IRS will waive penalties when allowed by law if you can show you acted reasonably and in good faith or relied on the incorrect advice of an IRS employee.  We will waive interest that is the result of certain errors or delays caused by an IRS employee.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Weinbach has the burden to prove her entitlement to a refund.  Sections 
136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Statute of Limitations on Refund Claim


Section 143.801.1 provides:  

A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires later; or if no return was filed by the taxpayer, within two years from the time the tax was paid. . . .
In Miller v. United States, 38 F.3d 473 (9th Cir. 1994), the court construed 26 U.S.C. § 6511, which is essentially identical to § 143.801, and held that if the taxpayer had not filed a return within two years after the date of payment, the statute bars a refund claim.  The court’s interpretation gives meaning to the phrase, “or if no return was filed by the taxpayer, within two years from the time the tax was paid.”  The court stated:  
The point at which one must determine whether a return has or has not been filed, for purposes of that clause, must be two years after payment.  Otherwise, no claim could ever finally be barred by the two-year-after-payment clause because the taxpayer could at any time file a return and have three more years to assert the claim. . . . 
To hold that any return, no matter how delinquent, starts the three-year period would not only nullify part of § 6511, but also reward taxpayers for delaying the filing of their returns.  We decline to impose upon the Internal Revenue Code any interpretation that would render any of its clauses irrelevant or have an effect so manifestly opposite that intended by the statute.

Id. at 475-76.  This Commission has followed this reasoning in a number of decisions,
 and we continue to do so.  The taxpayer should not be permitted to extend the limitations period indefinitely by filing untimely returns.  That would defeat the purpose of the statute.  If no return is filed by the taxpayer within two years after the date of payment, the claim for credit or refund is barred.  


The Director received federal debt offsets for payment of 1991 Missouri income tax on May 5, 2000, and June 30, 2000.  Those are the dates of payment.  The Director received a federal debt offset for payment of 1992 Missouri income tax on June 30, 2000.  Weinbach filed her 1991 and 1992 Missouri income tax returns on October 31, 2002, which is more than two years from the date of payment.  The refund claims are untimely and are barred by § 143.801.  

We note that Weinbach filed the returns under a claim of amnesty.  The Director asserts that Weinbach was allowed amnesty for other years.  However, amnesty only applies to amounts that have not been paid.  Section 32.380, RSMo Supp. 2002.  It does not apply to refunds or extend the time to claim a refund.  The amnesty provisions have no bearing on the refund claims for 1991 and 1992.    
II.  Estoppel

Weinbach argues that she relied on erroneous advice from the Director’s employee as to the deadline for filing her refund claim, and that an employee told her that she could get a refund of the debt offsets that were in excess of her Missouri tax liability.  Neither the Director nor her employees nor this Commission has any authority to change the law or extend a deadline that is set by statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Weinbach’s argument is essentially a claim of estoppel, which means that one party is bound by statements or 
conduct upon which another party relies.  Weinbach asserts that in 2000, an employee of the Director told her that she had three years in which to file a return/refund claim to get the federal offset money back.  She also asserts that in 2002 an employee told her that “three years was the rule” and that she could get a refund of any overpayment.  Though the Director has no record that either supports or denies Weinbach’s assertion, we have no reason to doubt it.
    


In order to prove estoppel against a government agency, a party must show: 1) a statement or act by the government entity inconsistent with the subsequent government act; 
2) that the citizen relied on the act; and 3) injury to the citizen.  In addition, the governmental conduct complained of must amount to affirmative misconduct.  Twelve Oaks Motor Inn v. Strahan, 110 S.W.3d 404, 408 (Mo. App., S.D. 2003).  In Twelve Oaks, the court also set forth further circumstances that must be considered in applying estoppel against the government: 
Equitable estoppel may run against the state, but only where there are exceptional circumstances and a manifest injustice will result [otherwise].  Equitable estoppel is not applicable if it will interfere with the proper discharge of governmental duties, curtail the exercise of the state’s police power or thwart public policy, and is limited to those situations where public rights have to yield when private parties have greater equitable rights. 
Id. (citations omitted).  In Twelve Oaks, the taxpayer received conflicting information regarding the time period to appeal.  The instructions on an appeal form provided by the State Tax Commission conflicted with information on a decision letter that the taxpayer received from the Taney County Board of Equalization.  The State Tax Commission denied the appeal as untimely, and it concluded that its dissemination of incorrect information was a mere mistake rather than affirmative misconduct and that the taxpayer could have clarified the matter with “a simple 
phone call” to obtain the correct date.  The court reversed, holding that the State Tax Commission’s dissemination of incorrect information was affirmative misconduct.

Estoppel is an equitable remedy, id., and as an administrative agency, this Commission “has no power to declare or enforce any principle of law or equity.”  Straube v. Bowling Green Gas Co., 227 S.W.2d 666, 668-69 (Mo. 1950).  But see Boland v. Department of Soc. Servs., 910 S.W.2d 754 (Mo. App., W.D. 1995).  Therefore, we cannot enforce any claim of estoppel.  Further, we cannot say that manifest injustice results if estoppel is not applied, as Weinbach did not file returns for 1991 and 1992 until October 31, 2002.  
III.  Taxpayer Bill of Rights

Weinbach also cites the Director’s Taxpayer Bill of Rights and the IRS’s Declaration of Taxpayer Rights.  Weinbach asserts that the Taxpayer Bill of Rights is misleading as to the options for filing a refund.   

The IRS’s Declaration of Taxpayer Rights only governs that agency and does not apply to the Missouri Department of Revenue.  Both of these documents are agency guidelines, not statutes.
  This Commission only applies the law as written in the applicable statutes and regulations.  We do not have the authority to superintend the procedures of the Missouri Department of Revenue or any other agency.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  Even if we had the authority to enforce the representations made in the Director’s Taxpayer Bill of Rights, we find nothing therein that is inconsistent with our ruling in this case.  The document refers to amended returns and advises that the taxpayer has two years from the date of payment to claim a refund.  
Weinbach had not timely filed returns for 1991 and 1992 and did not file her refund claims within two years of the date of payment.  
IV.  Refund Claim

Weinbach next claims that she made a refund claim when she communicated with a Department of Revenue employee in April 2001.  Section 143.821 provides:  

Every claim for refund shall be filed with the director of revenue in writing and shall state the specific grounds upon which it is founded. . . .

A telephone call to the Department of Revenue is not in writing and does not constitute a refund claim.  The notation in the Director’s computer records for that telephone call states that 
Weinbach would file the returns, which she did not do in a timely fashion.  Weinbach did not file a refund claim within the statute of limitations.  Section 143.801.1.  

V.  Notice of Offsets

Weinbach finally contends that the Director did not give proper notice, in accordance with federal law, of intent to collect the debt offsets.  Weinbach cites 26 U.S.C. § 6402(e), which provides:  
(1) In general.--Upon receiving notice from any State that a named person owes a past-due, legally enforceable State income tax obligation to such State, the [United States] Secretary [of the Treasury] shall, under such conditions as may be prescribed by the Secretary--

(A) reduce the amount of any overpayment payable to such person by the amount of such State income tax obligation; 
(B) pay the amount by which such overpayment is reduced under subparagraph (A) to such State and notify such State of such person’s name, taxpayer identification number, address, and the amount collected; and
(C) notify the person making such overpayment that the overpayment has been reduced by an amount necessary to satisfy a past-due, legally enforceable State income tax obligation.
*   *   *

(4) Notice; consideration of evidence.-- No State may take action under this subsection until such State--
(A) notifies by certified mail with return receipt the person owing the past-due State income tax liability that the State proposes to take action pursuant to this section; 
(B) gives such person at least 60 days to present evidence that all or part of such liability is not past-due or not legally enforceable; 
(C) considers any evidence presented by such person and determines that an amount of such debt is past-due and legally enforceable; and
(D) satisfies such other conditions as the Secretary may prescribe to ensure that the determination made under subparagraph (C) is 
valid and that the State has made reasonable efforts to obtain payment of such State income tax obligation.  


Weinbach argues that the requirements of this statute were not met because the Director did not provide notice by certified mail, with return receipt, that the State intended to notify the Secretary of the Treasury of a past-due, legally enforceable state income tax obligation.  


In her motion for reconsideration, Weinbach asserts that the Director mailed the notices of intent to offset by certified mail, but did not obtain a return receipt as required by 26 U.S.C. 
§ 6402(e)(4)(A).  Weinbach points to the Director’s response to Weinbach’s request for production of documents and interrogatories, No. 13.
  Weinbach requested:  “Copies of certified mailing return receipts signed by me (and documents for which certified mailing was sent) for tax years 1991 and 1992.”  The Director responded:  “ANSWER:  The Department of Revenue is not required to obtain return receipt signatures.  Those notices that were sent certified mail are attached.”  However, the notices are not attached to the exhibit, making it hard for us to tell which documents were sent by certified mail.  The Director’s response to Weinbach’s motion for 
summary determination stated:  “The Director sent all required notices as instructed by the U.S. Treasury Offset Program, copies of which were attached to Respondent’s Motion for Summary Determination.”  Our original decision assumed that the notices were not sent by certified mail, as this was unclear.  Generally, the purpose for mailing a document by certified mail is to obtain the return receipt and thus verify that the addressee has received the document.  Upon examining the documents attached to the Director’s motion for summary determination, it appears that the notices of intent to offset have a certified mailing number printed on them,
 though we are not familiar enough with the mailing system to reach that conclusion.  


The Director’s response to Weinbach’s discovery does establish the Director’s belief that the Director is not required to obtain return receipt signatures.  In her original motion for summary determination, Weinbach asserted the Director’s failure to follow the statutory procedure.  However, as stated in our original decision, we did not understand this to mean that Weinbach had not actually received the notices of intent to offset.  In her motion for reconsideration, Weinbach asserts that she learned of the offsets, taken in 2000, in an April 2001 conversation with an employee of the Missouri Department of Revenue.  The record shows a communication between Weinbach and the Department in April 2001.  The record also shows a communication between Weinbach and the Department on May 26, 2000, which was two days after the Director sent balance due notices informing Weinbach of the offsets.  In that communication, Weinbach stated that she would fax in her 1991 and 1992 Missouri income tax returns, which had not yet been filed.  Our Finding of Fact 9, that Weinbach spoke with an employee of the Director in 2000 and was told that she had three years to file a return/refund claim to get her federal offset money back, is supported by the record, and we do not change that finding on reconsideration.  

In our original decision, we noted that even though a statute requires a certain action by using language such as “shall,” that language may be merely directory and not enforceable.  We cited Farmers & Merchants Bank & Trust Co. v. Director of Revenue, 896 S.W.2d 30, 32 (Mo. banc 1995), in which the Missouri Supreme Court stated that whether the word “shall” is mandatory or directory is a function of context.  The court noted that where the legislature fails to include a sanction for failing to do what a statute says “shall” be done, courts have held that "shall" is directory, not mandatory.  Id. at 33.  26 U.S.C. § 6402(e) does not impose a sanction for failure to give the notice by certified mail with return receipt.  

This Commission does not have the authority to superintend the Director’s procedures.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  Further, the true action against which Weinbach complains was taken by the federal government, not the State of Missouri, and this Commission has no means to remedy that action.  26 U.S.C. § 6402(e)(1)(a) authorizes the Secretary of the Treasury to reduce the amount of any federal income tax overpayment by the amount of a state income tax obligation.  Any remedy that Weinbach would have as to inappropriate reduction of her federal income tax overpayment would be with the federal government, not the State of Missouri.  We do not have any authority to void offsets taken by the federal government, even if the Director failed to follow the proper notification procedure as to the state debt.  

In addition, 26 U.S.C. § 6402(e)(1)(C) requires the federal government to give notice to the taxpayer of the reduction in the federal income tax overpayment.  Therefore, Weinbach should have been given ample notice from federal, as well as state, sources.  

The only ultimate issue before this Commission over which we have jurisdiction is the validity of Weinbach’s refund claims for 1991 and 1992.  We have addressed each of the issues that Weinbach has raised.  Even if the Director did not give proper notice to Weinbach that the 
Director intended to notify the federal government of the state debt, and even if we had any authority to remedy that situation (which, as discussed, we do not), the fact remains that Weinbach’s refund claims for 1991 and 1992 are time barred, as discussed in Section I of the Conclusions of Law in this decision and our original decision.  We have no authority to change the law or to extend a deadline set by statute.  Lynn, 689 S.W.2d at 49.  
VI.  Conclusion

Weinbach did not timely file her refund claims for 1991 and 1992, and they are barred by § 143.801.  Weinbach asserts that she owes a deficiency of $941, the amount of tax calculated on her return for 1991.  As of July 19, 2000, the Director showed a balance due of $12.88 for 1991.  Weinbach already paid more than $941 for 1991, as the offsets for that year total $3,334.39.  
There is no assessment of tax before this Commission,
 and we have no authority to make an assessment on our own initiative.

There is no genuine issue of material fact, and the Director is entitled to a determination in her favor as a matter of law.  We grant the Director’s motion for summary determination and deny Weinbach’s motion.  
Summary


Weinbach did not timely file refund claims for 1991 and 1992.  Therefore, we deny the claims.  

SO ORDERED on January 6, 2006.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Cohen v. Director of Revenue, No. 96-0448 RI (Aug. 7, 1997), memorandum and order; Lacroix v. Director of Revenue, No. 96-2392 RI (Feb. 11, 1998); Ross v. Director of Revenue, No. 97-3259 RI (Nov. 24, 1998); Millot v. Director of Revenue, No. 00-1130 RI (Dec. 6, 2000).  


	�It is also possible that misunderstandings develop in such communications.  Three years is the general rule if a return is filed.  The Director’s employees may not have understood that Weinbach had not yet filed returns for these periods.  There may also have been confusion as to various years that were part of the discussions.  


	�Section 136.355 requires the Director to publish a statement of taxpayer rights, but does not give it the force and effect of law.  Sections 136.350 to 136.380 are statutes collectively known as the “Missouri Taxpayer’s Bill of Rights,” but none of those provisions affect the result in this case.  


	�Ex. A to Weinbach’s motion for summary determination.  


	�Exs. G and T. 


	�Statutes of limitations may bar assessments, see § 143.711, just as they may bar refund claims.  
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