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WEHRENBERG, INC.,
)



)



Petitioner,
)




)
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)
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)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Wehrenberg, Inc. (“Wehrenberg”) is not entitled to a refund of sales tax paid on concession sales at movie theaters.  
Procedure


Wehrenberg filed a complaint on April 27, 2009, challenging the Director of Revenue’s (“the Director”) final decision denying its sales tax refund claim.   

This Commission convened a hearing on the complaint on October 15, 2009.  Daniel J. Cook and Scott Riley, with Cook & Riley, LLC, represented Wehrenberg.  Senior Counsel Ronald C. Clements represented the Director.


After the preparation of the transcript, the parties filed written arguments.  On 
September 22, 2010, the parties filed a stipulation of facts.  


Commissioner Sreenivasa Rao Dandamudi, having read the full record including all the evidence, renders the decision.

Findings of Fact


1.  Wehrenberg operated 12 movie theaters in the state of Missouri during the periods at issue.  

2.  At its concession stands, Wehrenberg sold beverages such as fountain soda, bottled soda, bottled water, Icee frozen carbonated beverage products, hot or cold coffee, milkshakes, and teas.  Wehrenberg also sold food items such as popcorn, candy, nachos, and pretzels.  The candy was all pre-packaged.  Four Wehrenberg theaters sold restaurant-style foods such as hot dogs, hamburgers, cheeseburgers, pizza, French fries, ravioli, and hot wings.  Wehrenberg has vending machines where it sells “dippin’ dots” ice cream and bottles of soda, water, and tea.  Wehrenberg sells some bags of popcorn “to go.”    

3.  Wehrenberg offered some combos, which were combinations of multiple items bundled together and sold at one price.  


4.  Popcorn is Wehrenberg’s biggest profit item at the concession stands.  Wehrenberg combines raw popcorn seed, salt, and coconut oil in the popcorn machine.  The heat in the machine causes the moisture inside the popcorn to expand and pop.  The cooked popcorn falls to the bottom of the popcorn machine. 


5.  The cooked popcorn is moved to popcorn conditioning units (“cornditioners”) in front of the concession stands.  The cornditioner holds the cooked popcorn and allows air to flow through and around it.  This dries the excess oil and humidity to give the popcorn maximum crunch and texture.  The cornditioner heats the popcorn.  


6.  Unused popcorn is bagged and is sold the next day or perhaps over the next several days.  The saved popcorn is placed back into the cornditioner for up to an hour before it is sold.  


7.  Beginning in February 2009, Wehrenberg began selling large bags of popcorn to customers to take home – popcorn to go.   


8.  Pretzels come frozen and are heated in a special pretzel display cabinet.  If a customer needs a pretzel and none are ready in the display cabinet, the pretzel can be microwaved for the customer.  If a pretzel in the display cabinet is not sold within four to six hours, it becomes too hard and must be thrown away.  


9.  Wehrenberg heats nacho cheese for the customers, but the customers open bags of prepackaged chips themselves for nachos.  


10.  Most customers consume the items in the movie theaters, but some customers buy the items and leave the theater.  The food was not intended to be consumed at home, although some customers may have done so.  

11.  Customers who buy large sodas or popcorn may get refills the same day, but cannot do so if they leave the building first.  The customers may get refills before they leave if they choose.  

12.  The four Wehrenberg theaters that serve the restaurant-style foods have seating areas in the lobby where customers may eat their food.  


13.  During the periods at issue, Wehrenberg derived 32% of its revenue from concession sales, 64% from box office ticket sales, and the remainder from game rooms, theater rentals, and advertising.  


14.  On its originally filed returns, Wehrenberg calculated its state sales tax at a rate of 4.225% on 100% of its concession sales of food.  The 4.225% rate is not the reduced sales tax rate for sales of food.       


15.  On or about March 18, 2009, Wehrenberg filed amended sales tax returns calculating its sales at the reduced sales tax rate of 1.225% for sales of food, and also filed a claim for a refund of $1,366,645.17 in sales tax for tax periods from February 2006 through December 2008, based on the reduction in the sales tax rate.  Wehrenberg did not include sales tax on the restaurant-style items in its refund claim, but included other food sales, including candy, ice cream, drinks, popcorn, nachos, pretzels, combos, and vending machine sales.

16.  On March 25, 2009, the Director issued a final decision denying the refund claim.  


17.  Wehrenberg included alcoholic drinks in the refund claim and used a wrong tax rate for some of the transactions.  Wehrenberg subsequently recalculated its refund claim to exclude alcoholic drinks and correct the tax rate; otherwise, Wehrenberg claims a refund on the same items included in its refund claim as filed with the Director.  Wehrenberg currently claims a refund of $1,342,031.44 for the periods at issue.  


18.  The sales tax on the hot foods (popcorn, nachos, and pretzels),
 other than the restaurant-style foods, was $504,249.34. 
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Wehrenberg has the burden to prove that it is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

Section 144.020.1 imposes the state sales tax at a rate of four percent on all sales of tangible personal property.  In addition to the four percent sales tax imposed by § 144.020, Mo. Const. art. IV, §§ 43(a) and 47(a) impose state sales taxes for conservation and state parks, resulting in a total state sales tax rate of 4.225%.  Local sales taxes are not at issue in this case.  A statute imposing a tax is strictly construed in favor of the taxpayer and against the taxing authority.


Wehrenberg claims a reduced sales tax rate on sales of food and drinks under § 144.014, RSMo Supp. 2009, which provides: 
1.  Notwithstanding other provisions of law to the contrary, beginning October 1, 1997, the tax levied and imposed pursuant to sections 144.010 to 144.525 and sections 144.600 to 144.746 on all retail sales of food shall be at the rate of one percent. . . .  
2.  For the purposes of this section, the term “food” shall include only those products and types of food for which food stamps may be redeemed pursuant to the provisions of the Federal Food Stamp Program as contained in 7 U.S.C. Section 2012, as that section now reads or as it may be amended hereafter, and shall include food dispensed by or through vending machines.  For the purpose of this section, except for vending machine sales, the term “food” shall not include food or drink sold by any establishment where the gross receipts derived from the sale of food prepared by such establishment for immediate consumption on or off the premises of the establishment constitutes more than eighty percent of the total gross receipts of that establishment, regardless of whether such prepared food is consumed on the premises of that establishment, including but not limited to, sales of food by any restaurant, fast food restaurant, delicatessen, eating house, or café. 


7 U.S.C. § 2012(k) provides: 

“Food” means (1) any food or food product for home consumption except alcoholic beverages, tobacco, and hot foods or hot food products ready for immediate consumption other than those authorized pursuant to clauses (3), (4), (5), (7), (8), and (9) of this 
subsection, (2) seeds and plants for use in gardens to produce food for the personal consumption of the eligible household[.
]

The former federal food stamp program has been renamed as the Supplemental Nutrition Assistance Program (“SNAP”).
  7 CFR § 271.2 defines “eligible foods” for purposes of the SNAP program: 

Eligible foods means: 

(1) Any food or food product intended for human consumption except alcoholic beverages, tobacco, and hot foods and hot food products prepared for immediate consumption[.]
Establishment

Section 144.014.2, RSMo Supp. 2009, provides in part:

For the purpose of this section, except for vending machine sales, the term “food” shall not include food or drink sold by any establishment where the gross receipts derived from the sale of food prepared by such establishment for immediate consumption on or off the premises of the establishment constitutes more than eighty percent of the total gross receipts of that establishment, regardless of whether such prepared food is consumed on the premises of that establishment, including, but not limited to, sales of food by any restaurant, fast food restaurant, delicatessen, eating house, or cafe.   
Wehrenberg argues that the entire theater is an “establishment.”  During the periods at issue, Wehrenberg derived 32% of its revenue from concession sales, 64% from box office ticket sales, and the remainder from game rooms, theater rentals, and advertising.  Therefore, if the entire theater is viewed as an “establishment,” the sale of food prepared by such establishment for immediate consumption on or off the premises of the establishment would not constitute more than eighty percent of the total gross receipts of the establishment.  


The Director argues that the concession stand, not the movie theater, is the establishment that sells the food and drink.  The primary goal of statutory construction is to effectuate the intent of the legislature according to the language used.
  To ascertain legislative intent, a tribunal should examine the words used in the statute, the context in which the words are used, and the problem the legislature sought to remedy by the statute's enactment.
  Every word, clause, sentence, and section of a statute should be given meaning.
  Where statutory language is unclear in context or will lead to an illogical result in light of the overall legislative purpose, we look beyond the plain and ordinary meaning of the words and construe the words in light of the overall purpose.


An establishment is “a place of business or residence with its furnishings and staff[.]”

We parse the second sentence of § 144.014.2 to examine the context and the meaning of the words used.  The statute provides that:


(1)  for the purpose of this section, except for vending machine sales, the term “food” shall not include

(2)  food or drink sold by any establishment 

(3)  where the gross receipts derived from the sale of food prepared by such establishment for immediate consumption on or off the premises of the establishment 

(4)  constitutes more than eighty percent of the total gross receipts of that establishment

(5)  regardless of whether such prepared food is consumed on the premises of that establishment


(6) including, but not limited to, sales of food by any restaurant, fast food restaurant, delicatessen, eating house, or cafe.

The General Assembly specifically excluded sales by food service establishments, “including but not limited to” restaurants, fast food restaurants, delicatessens, eating houses, and cafes, from the definition of “food” and a reduced tax rate under § 144.014.2.  Wehrenberg excluded sales of restaurant style foods from its refund claim; it did not even attempt to claim a refund of tax paid on such sales.  Because the parties have raised no issue as to whether the concession areas, some of which have seating, may be considered as cafés, we do not reach that question.


The General Assembly expressed its intent that items sold by commercial food service establishments such as restaurants, fast food restaurants, delicatessens, and cafes, do not come within the definition of “food” for purposes of the reduced sales tax rate.  Wehrenberg sells refreshments commercially, just as a fast food restaurant or delicatessen does.  Considering the statutory language in context, we conclude that the concession stand is an establishment; the concession stand, rather than the movie theater in general, is specifically the seller of the refreshment items.  The concession stand receives all of its receipts from concession sales.  Therefore, more than 80 percent of the total gross receipts of the establishment were from sales of food prepared by the establishment.  The refreshment items do not qualify for the reduced sales tax rate.  


Furthermore, the Missouri Supreme Court has recognized the injustice that occurs when a business receives a sales tax refund.  The retailer has a legal responsibility to remit the sales tax to the Director.
  The customer pays the sales tax to the retailer
 and thus bears the economic 

burden of paying the tax, yet the retailer who receives a sales tax refund is given no obligation under the law to return the money to the customers who paid it.
  In Central Hardware Co., Inc. v. Director of Revenue,
 the court stated:  

[I]f Central's and Budget's contention is correct, the refund sought would rightly belong to their customers, not to Central and Budget. Central and Budget acknowledge that they collected the tax on the full purchase price without regard to the credit card fee they paid. Central and Budget have indicated that they have brought this claim on their own behalf and not on behalf of their customers. Therefore, any refund to them would be a windfall.

(Emphasis added).  
Vending Machine Sales

We note that § 144.014.2 specifically provides that “the term ‘food’ . . . shall include food dispensed by or through vending machines[.]”  Although Wehrenberg sold some items from vending machines, it has provided no calculation that separates the vending machine sales from sales at the concession stands.  Therefore, Wehrenberg has not met its burden to prove that it is entitled to a refund of sales tax paid on vending machine sales.
  In Dick Proctor Imports, Inc. v. Director of Revenue,
 the court stated: 

If . . . the precise amount of appellant's sales . . . is . . . uncertain, the Commission shall make as close an approximation as it can. Doubt may be resolved against appellant at whose door the uncertainty can be laid.

Wehrenberg has not established entitlement to a sales tax refund.        
Summary


Wehrenberg is not entitled to a refund of sales tax on its concession sales.  

SO ORDERED on October 19, 2010.


                                                                _______________________________

                                                                SREENIVASA RAO DANDAMUDI 


                                                                Commissioner
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