Before the

Administrative Hearing Commission

State of Missouri

KEVIN DAVID WEBER,
)



)



Petitioner,
)




)


vs.

)

No. 07-0272 PH



)

MISSOURI BOARD OF PHARMACY,
)




)



Respondent.
)

DECISION


This Commission grants the application of Kevin David Weber for a pharmacy intern license (“intern license”) without probationary terms, restrictions, and limitations (“conditions”).  Weber has shown rehabilitation after misusing alcohol.  The Missouri Board of Pharmacy (“Board”) offered no evidence of impaired ability to perform or a violation of any drug law.
Procedure


On February 26, 2007, Weber filed his complaint seeking our review of the Board’s notice issuing him an intern license subject to probation.  On October 22, 2007, we convened a hearing on the complaint.  Johnny K. Richardson, with Brydon, Swearingen & England, P.C., represented Weber.  Robert F. Angstead with Newman, Comley, & Ruth, P.C., represented the Board.  Weber filed the last brief on January 2, 2008.  
Findings of Fact

1. Weber was born on April 19, 1985.  He has held a pharmacy technician (“technician”) registration from the Board since 2002.  He also holds an intern license in Iowa.  
A.  June 14, 2004, Conduct
2. On June 14, 2004, Weber was 19 years old and had returned home after his first year of college.  He and a friend consumed alcohol in the form of blue raspberry vodka, and they became intoxicated.  The friend drove a car over mail boxes.  Weber entered unlocked cars, opened the glove compartments, and threw out the contents.  Weber has never committed such conduct before or since that night.  
3. On the basis of those events, Weber and his friend were named as defendants in criminal and municipal proceedings.  Weber entered guilty pleas in two proceedings.  

a. In City of Chesterfield v. Weber,
 Weber pled guilty to two counts of stealing and one count of littering in violation of a Chesterfield City Code ordinance.  
b. In State of Missouri v. Weber,
 Weber pled guilty to two counts of second degree property damage in violation of § 569.120, RSMo 2000.  
In each case, the court found Weber guilty, but suspended the imposition of sentence and placed him on two years’ probation.  
4. Weber successfully completed probation and has disclosed his guilty pleas and underlying conduct to every employer and on every application to the Board.

B.  Conduct After June 14, 2004

5. Weber also disclosed his conduct of June 14, 2004, to his parents the next day.  They conditioned his further college attendance on abstinence from alcohol.  For the next 11 months, the sight of alcohol made Weber ill.  
6. In May 2005, in his father’s presence and with his father’s permission, Weber consumed one beer at his brother’s graduation celebration.  Under his parents’ rule, he did not leave the premises of the party until the next day.  However, if Weber’s father had understood that such conduct was a violation of his circuit court probation, he would not have permitted it.  
7. Weber became intoxicated on April 19, 2006, his 21st birthday.  On that date, it was lawful for him to consume alcohol.
8. Since his 21st birthday, Weber has not been intoxicated with alcohol and has not abused any substance, so he has never sought counseling for alcohol or any other substance abuse.  Currently, Weber consumes alcohol occasionally, twice a month at most.  The occasion for such consumption is usually a baseball game with friends, during which he will have, at most, three Bud Lights.  His friends rotate sober chauffeuring.  He sometimes visits a winery with his girlfriend and has three glasses, at most, of wine.  
9. Weber has never experienced any craving for alcohol and does not think about it most of the time.  He has never brought alcohol to school or work.  His use of alcohol has never interfered with school, work, or relationships.  
10. Weber has given samples for two urine tests for employers, and one for the Board, none of which has yielded a positive result. 

C.  Education, Student Internships, and Activities
11. From 2002 through 2005, Weber worked as a student intern intermittently at Walgreens pharmacies under his Missouri technician registration.  He worked first for the Walgreens pharmacy in Ballwin, Missouri.  When his supervising pharmacist transferred to Chesterfield, Missouri, he invited Weber to come with him.  Weber’s duties included narcotics inventory.  
12. In 2003, Weber entered a six-year program leading to a Doctor of Pharmacy degree at Drake University in Des Moines, Iowa.  The program includes two years of undergraduate work requiring a grade point average of 3.0
 for admission to the school of pharmacy.  
13. As an undergraduate, Weber lived in a non-hazing, no-alcohol fraternity, where he was in charge of enforcing internal rules.  He was also active in student government and earned academic honors and awards.  Weber attends the doctor of pharmacy program at Drake University in Des Moines, Iowa, and maintains a 3.23 grade point average.  
14. In 2006, Weber worked as a student intern for the Sisters of Mercy at their hospitals in Arkansas and Oklahoma.  His duties included shadowing clinical pharmacists in oncology, pediatrics, and neonatal intensive care.  He also conducted professional-level research on lowering the cost of anti-coagulant medications.  
15. Weber has also performed a variety of volunteer activities for his high school and his community in Des Moines, Iowa.
16. Weber has begun his fifth year of the program, in which students undertake eight five-week “rotations,” placements in hospitals, and similar settings.  Each rotation requires an intern license in the jurisdiction of placement.  Weber anticipates graduation in 2009.
D.  Pharmacy Board Actions
17. Effective January 3, 2006, the Board issued Weber a technician registration subject to probation through January 3, 2008.  The basis of the probation was the incident of June 14, 2006.  The conditions were:

A.  Registrant shall comply with all provisions of Chapter 338, Chapter 195, and all applicable federal and state drug laws, rules, and regulations including registration requirements, and with all federal and state criminal laws.
B.  Registrant shall keep the Board apprised of his/her current home and work addresses and telephone numbers.
C.  If, after disciplinary sanctions have been imposed, the registrant ceases to keep his/her Missouri registration current, or fails to keep the Board advised of his/her current place of employment and residence, such periods shall not be deemed or taken as any part of the time of discipline so imposed.
D.  Registrant shall notify the Board of any violation of the restrictions /conditions herein, or be subject to full disqualification for five (5) years.
As of the date of the hearing, Weber had violated no condition of his probation.  
18. On June 6, 2006, Weber filed his application for an intern license with the Board.  On July 17, 2006, the Board convened a meeting at which it required Weber’s attendance.  Weber attended the meeting.  Weber stated that he was intoxicated on his 21st birthday, and the Board inquired no further as to that incident.  Weber stated that he consumed alcohol after his 21st birthday.  The Board did not ask whether Weber had ever been intoxicated after his 21st birthday.  
19. By notice dated February 5, 2007, the Board granted Weber an intern license subject to probationary conditions for three years.  The conditions provide that Weber must:  
a. abstain completely from all alcohol in any quantity;

b. submit to blood tests and urinalysis whenever the Board requires it;
c. attend Alcoholics Anonymous, Narcotics Anonymous, or a similar group weekly;

d. contract with a chemical dependence program as described in the Board’s regulation on impaired pharmacists,
 with additional requirements for evaluation, documentation, and reporting; and
e. describe himself as chemically dependent to anyone prescribing him any controlled substance.  

Organizations like Alcoholics Anonymous and Narcotics Anonymous allow weekly attendance only to persons who admit to alcohol or chemical dependence.  Weber is not dependent upon alcohol or any other chemical.  
Conclusions of Law


We have jurisdiction to hear Weber’s complaint.
  
I.  Procedure

Section 620.149.1 provides that the Board:

as an alternative to refusing to issue a license, may, at its discretion, issue to an applicant a license subject to probation.

A probationary intern license is permissible whenever the Board:
may refuse to issue a license for reasons which also serve as a basis for filing a complaint with the administrative hearing commission seeking disciplinary action against a holder of a license[.
] 

An applicant subject to such notice has:

the right to a hearing before the administrative hearing commission, if [he] files a complaint with the administrative hearing commission . . . seeking review of the board’s determination. . . .  Hearings shall be held pursuant to chapter 621, RSMo.[
]
Section 621.135 provides that this case is governed by Chapter 536, RSMo.  The Board has the burden of proving a basis for imposing probation on Weber. 
  

II.  Basis for Probation

First we determine whether the law allows probation.  
a.  Substance Abuse

The Board’s notice stands on the premise of alcohol use and intoxication, but such facts are not, alone, a basis for probation under the law.  The Board cites the provisions of § 338.055.2
 allowing probation for:  

(1) Use of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by this chapter;

*   *   *


(15) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

The Board does not cite any drug law under subdivision (15), or any use of a controlled substance under subdivision (1).  The Board’s answer argues only that the June 14, 2004, incident is within those provisions.  

The Board cites our decision in State Board of Regis. for the Healing Arts v. McKenzie:


The Board need not necessarily show that an error occurred as a result of drug or alcohol abuse; the condition of drug or alcohol abuse, in itself, may show that the physician’s ability to perform the work is impaired.  However, the evidence in this case is inconclusive as to the extent of any alcohol problem and whether it was substantial enough to impair his ability to perform his work.  

In that decision, we cited State Board of Regis. for the Healing Arts v. Kostal.
  In Kostal, we concluded that a physician’s work performance was impaired based on the physician’s self referral to treatment for drug dependency.
  Neither decision supports the Board’s theory that 
impaired ability means use of alcohol with or without intoxication, unrelated to work performance.
  
Intoxication is not per se unlawful.  Though some may believe that probation of a pharmacy-related license for any misuse of alcohol is good public policy, the statute does not so provide.  Instead, the statute links alcohol use with impairment of “a person’s ability to perform the work of [a] profession[.]”  That ability to perform in a profession is a concrete attribute, which the General Assembly calls “competence.”
  Impaired competence includes more than actual intoxication on the job, but it requires at least some effect on the job.  The Board has not shown any effect on Weber’s job performance.  We conclude that Weber is not subject to probation under § 338.055.2(1).  
b.  Criminal Proceedings


The Board cites the provisions of § 338.055.2(2) allowing probation if:

[t]he person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

That statute allows probation only for certain proceedings
 in a criminal prosecution.  

The Board argues that § 338.055.2(2) includes Weber’s guilty pleas under the City of Chesterfield ordinances.  We disagree because a municipal ordinance violation is not a criminal 
offense.
  We conclude that Weber is not subject to probation for pleading guilty to violating municipal ordinances.  
An essential element of a criminal offense is one that must be present to prove every case.
  The elements of Weber’s offense are:  


1.  A person commits the crime of property damage in the second degree if:

(1) He knowingly damages property of another; or


(2) He damages property for the purpose of defrauding an insurer. 

2.  Property damage in the second degree is a class B misdemeanor. [
]
Every case of property damage in the second degree requires evidence that the defendant damaged property, so that conduct is an essential element of the offense.  But violence is the exertion of physical force so as to injure or abuse.
  Damaging property includes conduct lacking the physical force that we can call violence.  The Board has not shown that Weber is subject to probation for pleading guilty to a crime an essential element of which is violence.  
Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything done contrary to justice, honesty, modesty, and good morals.[
]  
Moral turpitude may be part of an offense always, never, or sometimes, according to the crime’s elements.
  Such elements may describe conduct that is always depraved, never depraved, or may be depraved depending on the circumstances of the conduct in a specific instance.
  Second degree property damage is of the last category because knowingly damaging the property of another may cause grave harm or none at all.  The Board has shown the initial allegations against Weber and his friend, but it has not shown the amended allegations to which either one pled guilty.  The only proof of Weber’s conduct – as distinguished from his friend’s conduct – shows mischief and inconvenience for the car owners, but that is all.  The Board failed to show that Weber committed an act that we can call vile or depraved, so it has not shown that Weber is subject to probation for pleading guilty to a crime involving moral turpitude.  

The statutory qualifications of an intern do not include good moral character,
 but a pharmacist intern license allows the holder to function as a pharmacist,
 which otherwise requires good moral character.
  Good moral character is honesty, fairness, and respect for the law and the rights of others,
 which knowingly damaging the property of another negates.  We conclude that property damage is reasonably related to the functions of a pharmacist’s intern.  Weber is subject to probation for a plea, and finding, of guilty to a crime reasonably related to the qualifications of an intern.  

III.  Discretion as to Probation
Having concluded that there is a basis for imposing probation, we must determine whether probation is appropriate.  That is because Chapter 536, RSMo, requires us to re-make 
the Board’s decision “de novo.”
  That decision is discretionary because § 620.149.1 uses the term “may,” which means an option.
  That option must, to afford due process, be exercised against a background of facts on the record after a hearing.
  The only procedure for making a decision applying facts found on the record is before us.
 So if we find a basis for probation, we must also decide whether to impose probation.
  We have the same degree of discretion as the Board, and we need not exercise it in the same way
 because we can do whatever the Board can do.
  
We determine whether to impose probation by examining certain factors endorsed by the General Assembly in the context of criminal proceedings and character:
 

· the nature of the crime committed in relation to the license which the applicant seeks, 
· the date of the proceeding, 
· the conduct of the applicant since the date of the proceeding, and 
· other evidence as to the applicant's character.

A rehabilitant should at least acknowledge guilt and embrace a new moral code.
  
The Board cites our decision in Knowles v. Board of Pharmacy.
  In that decision, a denied license applicant offered three clean drug screens, but we set no minimum number of 
drug screens required for providing rehabilitation.  Also, Weber distinguishes Knowles from this case on the facts.  In Knowles, the applicant:
· obtained 16 ounces of a Schedule III controlled substance by fraud,
· was impaired with morphine and meperidine on the job,
· tried to fake a urine sample with warm tap water,

· drank heavily and used narcotics daily,

· committed trespass by sleeping above an air duct in a university library, 

· committed resisting arrest,

· denied responsibility for his actions, and
· lied on his application.  
We concluded that three drug screens over two months did not carry the burden of proving rehabilitation against those facts.  No similar evidence as to Weber is in the record.  

Alcohol dependence is the premise of most of the Board’s conditions.  The Board cites Weber’s failure to seek professional help for alcoholism, which presumes that the other evidence proves alcoholism.  That presumption is not well founded on this record.  The record shows: 

· intoxication as a minor on June 14, 2004; 

· consuming one beer as a minor in May 2005; 

· intoxication as an adult on April 19, 2006; and 

· consuming alcohol as an adult as often as twice a month.  

As to consumption of alcohol on and after Weber’s 21st birthday, there is nothing unlawful.  As to either incident of intoxication, no expert testified that it was evidence of alcohol dependence or any current threat to the public.
  
On the contrary, Weber’s rehabilitation is uncontroverted by any serious basis in fact.  Since his guilty pleas, Weber has repeatedly acknowledged the wrongful nature of his conduct and adjusted his social life.  The Board offers no substantial evidence of recidivism, habitual drunkenness, or binge drinking.  It is true that Weber had a beer when his brother graduated from college, which was a violation of his circuit court probation, but not of his technician registration probation.  The Board’s own conditions on his technician registration included no testing related to alcohol or controlled substances.  True, the application now before us seeks a different license from the one for which Weber’s probation is ending.  But the technician registration conditions were imposed closer to the June 14, 2004, conduct, and Weber has been meeting them without incident.  Weber’s consumption of alcoholic beverages is casual.  
We attach great weight to Weber’s candid disclosures to the Board and to us about the conduct he committed on June 14, 2004, and his 21st birthday.  That is because such disclosures are the only reliable evidence for findings of fact on the record.  We also consider Weber’s demeanor before us, which showed respect for the study, practice, and regulation of pharmacy.  
Therefore, the criminal offenses do not persuade us to subject Weber’s intern license to another probationary period lengthier and stricter than the one that Weber is completing.  Weber’s evidence persuades us that in his case, probation serves no public protection purpose.  For those reasons, we exercise our discretion against the probation of Weber’s intern license.  

Summary


The Board shall issue an intern license without conditions to Weber.  

SO ORDERED on January 30, 2008.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
Appendix
20 CSR 2220-2.170(6)

When an impaired pharmacist is disciplined by the board and a term of the discipline is that s/he participate in a chemical dependence treatment program, the impaired pharmacist shall select a program which meets the following guidelines:


(A) Persons who are involved in the treatment or counseling of a Missouri board-licensed pharmacist must submit written documentation of their credentials and qualifications to provide treatment or counseling;


(B) A written agreement or contract must be provided and executed between the counselor(s) and the licensee, outlining the responsibilities of each party for a successful treatment and monitoring program.  The agreement must include a provision for sharing information concerning all aspects of therapy between the treatment facility or counselors, or both, and the Missouri Board of Pharmacy;


(C) An initial evaluation report must be completed and provided to the board outlining the licensee's present state of impairment, the recommended course(s) of treatment, the beginning date of treatment and an assessment of future prospects for recovery;


(D) A copy of the proposed treatment plan must be provided to the board and must include a provision outlining the method of referral to an appropriate after-care program;


(E) The counselor(s) must provide progress reports to the board as follows:



1.  Inpatient therapy—monthly reports;



2.  Outpatient therapy—quarterly reports; and



3.  After-care programs—semiannual reports;


(F) The treatment program must include randomized and witnessed body fluid testing and analysis, with any drug presence not supported by a valid prescription to be reported to the Missouri Board of Pharmacy;


(G) The treatment program must include a provision for reporting any violation of the treatment contract or agreement by the licensee to the board; and


(H) All reports outlined in this protocol must be provided in writing to the board for a counselor or treatment facility, or both, to be approved for the treatment of a licensee undergoing disciplinary board action.

�Case Nos. S04-0106 and S04-107 (St. Louis County Cir. Ct., Chesterfield Mun. Div., July 19, 2005).


�Case No. 04CR-003034B (St. Louis County Cir. Ct., Jan. 4, 2005).


�That was the standard as of the date of the hearing.  


�Regulation 20 CSR 2220-2.170(6), which we attach to this decision as an appendix.  


�Section 620.149.  Statutory references are to RSMo 2000 unless otherwise noted.


� Section 620.149.1.


� Section 620.149.2.


� Section 620.149.2.


	�References to § 338 are to RSMo Supp. 2007.


�Case No. 02-0530 HA at 12 (Nov. 24, 2003) (citation omitted).


�Case No. 97-000879 HA (Oct. 10, 1997).


�Id. at 3.  That licensee also tried to self medicate her mental illnesses by injecting herself with turpentine.  


�Even if we had, such statement would not constitute legal authority because our decisions have no precedential effect. Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).    


	�Section 1.020(8). 


�The charges filed are not relevant under that statute, only the charges that a defendant pleads to or is found guilty of.  


�Galaxy Steel & Tube v. Douglass Coal & Wrecking, 928 S.W.2d 420 (Mo. App., S.D. 1996).


�State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).


�Section 569.120.  The parties refer to the criminal proceedings as felony convictions, but second degree property damage is a Class B misdemeanor under subsection 2 of that statute.  Also, conviction requires imposition of sentence.  Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).  The court never imposed sentence on Weber.  


�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1396 (11th ed. 2004) 1396.


	�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (banc 1929)).


�Brehe v. Missouri Dep’t of Elementary and Secondary Education, 213 S.W.3d 720 (Mo. App., W.D. 2007).


�Id. 


�Section 338.035.


� Subject to a licensed pharmacist’s supervision.  Section 338.035.4.  


�Section 338.030.  


�State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  


�Lederer v. Department of Social Servs., 825 S.W.2d 858, 864 (Mo. App., W.D. 1992).  


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).


�State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


�The statutes do not provide a separate contested case before the Board, as in license discipline procedure under § 621.110, and do not provide trial de novo in circuit court, so ours is the only decision finding the facts on the record and applying the law to them.   


	�Section 620.149.2.  


�Finch, 514 S.W.2d at 614.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Section 314.200.  


�Francois v. State Bd. of Regis'n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  


�Case No. 94-000056 PH (Nov. 22, 1994).


�Indeed, the Board did not even employ its own expertise in deciding probationary conditions for the pharmacy intern license.  It simply applied the standard conditions set by regulation for a pharmacist license.  That license is not at issue.  
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