Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 04-0617 PO




)

GABRIEL M. WEBER,
)




)



Respondent.
)

DECISION


The Director of Public Safety (“the Director”) may discipline Gabriel M. Weber for attempting to procure sexual favors from a teenage girl by offering her leniency on traffic violations.
  

Procedure


The Director filed the complaint on May 13, 2004.  On May 18, 2004, Weber received notice of this case and a copy of the complaint by certified mail.  The Director filed a motion for summary determination on September 17, 2004.  We gave Weber until October 8, 2004, to respond to the motion, but he did not respond.     

Findings of Fact

1. Weber holds a peace officer license that is, and was at all relevant times, current and active.  

2. On July 22, 2003, while on active duty for the St. Louis County Police Department, Weber pulled over T.Z., then 16 years old, on a traffic stop.  He threatened T.Z. that he would tell her parents about the offenses and write traffic tickets the fines for which would total $800 unless she granted sexual favors.  Weber touched the back of T.Z.’s thigh through her clothes, and pulled her toward him, knowing that she would find that contact offensive.  

3. On January 27, 2004, the St. Louis County Circuit Court found Weber guilty, on his guilty plea, of committing third degree assault on an information charging the facts in Finding 2.  The court suspended the imposition of sentence and placed Weber on probation.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2, RSMo 2000.
   The Director has the burden of proof on his complaint and carries that burden by proving facts that allow him to discipline Weber.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

Pursuant to § 536.073.3, RSMo 2000, our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  The Director prevails on his motion if he establishes the facts that he would have to show at a hearing and if Weber raises no genuine issue as to those facts.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Weber filed an answer to the complaint, but our Regulation 1 CSR 15-3.440(3)(B) provides in part:

A party’s own pleadings do not, alone, establish any fact or put any fact genuinely in dispute.

Therefore, the facts that the Director established by affidavit are undisputed.

The Director cites § 590.080.1(2), which allows discipline if Weber:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director alleges that Weber knowingly caused physical contact with T.Z., knowing that she would regard that contact as harmful or provocative.  Such conduct constitutes third degree assault, an offense under § 565.070.1:

A person commits the crime of assault in the third degree if:

*   *   *


(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative[.]

Weber’s guilty plea is an admission that he committed that offense and establishes that he committed the conduct alleged.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  The Director also offers Weber’s statements admitting the conduct during an internal investigation by the St. Louis County Police Department.  Weber offers no evidence to raise a genuine issue as to whether he committed third degree assault.  Therefore, we find cause for discipline under § 590.080.1(2).  

The Director cites § 590.080.1(3), which allows discipline if Weber:

[h]as committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Third degree assault on a teenager, by an officer who has detained her under his lawful authority, is base, vile, and depraved.  Therefore, we find cause for discipline under 

§ 590.080.1(3).  

Summary


The Director may discipline Weber under § 590.080.1(2) and (3).  We cancel the hearing.


SO ORDERED on October 21, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�The Director’s letter of notice to Weber argues that he is subject to discipline under § 590.080.1(6) for violating a regulation.  The complaint quotes the text of that statute, but neither the complaint nor the motion argues that Weber is subject to discipline under it.  





	�Statutory references are to the 2003 Supplement to the Revised Statutes of Missouri unless otherwise noted.
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