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DECISION


We find that Brian W. Weaver is subject to discipline because he prescribed controlled substances over the internet without performing a sufficient examination of patients.  He is also subject to discipline for repeated negligence, conduct that might be harmful or dangerous to the public health, and for unprofessional conduct.  He is not subject to discipline for incompetency or violation of the drug laws or regulations of this or any other state, or the United States.
Procedure


On February 17, 2009, the State Board of Registration for the Healing Arts (“the Board”) filed a complaint alleging that Weaver is subject to discipline.  Weaver was personally served with the Board’s complaint on September 1, 2009.  The Board filed a motion for summary decision and a memorandum in support on March 17, 2010.  The Board filed further suggestions in support of its motion for summary decision on July 6, 2010.  Those suggestions rely on the 
attached deposition of an expert witness taken on April 2, 2010.  Although it is unusual to submit evidence for consideration after a motion for summary decision has been filed, we know of no rule prohibiting this procedure.  We allowed Weaver an opportunity to file an objection, but he did not do so.  Furthermore, pursuant to Sup. Ct. Rule 57.07(a), “[a]ny part of a deposition that is admissible under the rules of evidence applied as though the deponent were testifying in court may be used against any party who was present or represented at the taking of the deposition or who had proper notice thereof.”  Weaver had notice of the deposition.  Therefore, we admit it and consider it as part of the record.
Findings of Fact

1. Weaver is licensed by the Board as a physician and surgeon, and the license was first issued on March 17, 1997.  His license was suspended on June 17, 2008, for violation of      § 324.010.

2. In or about 2006, Weaver’s employment ended at Bethesda Regional Cancer Treatment Center in Sikeston, Missouri.  At about the same time, he began working for Secure Telemedicine (“STM”), an internet-based telemedicine company.

Count I – STM Patients
3. Marsh’s Sun Fresh Pharmacy (“Marsh’s”) is located at 4001 Mill Street, Kansas City, Missouri.  
4. On February 3, 2007, Marsh’s received an unsolicited fax from STM.  On   February 23, 2007, Marsh’s pharmacist signed a contract with STM to fill prescriptions.  They agreed that prescriptions would be sent to Marsh’s computer, then Marsh’s would fill the prescriptions and mail them to patients.
5. From about March 6, 2007, through April 6, 2007, Marsh’s filled 107 prescriptions for 77 different patients that were electronically transmitted by STM (the “STM patients”).

6. Of those 107 prescriptions, over 100 were prescribed by Weaver, and all but 3 of Weaver’s prescriptions were for Schedule III and IV controlled substances.

7. Weaver’s prescriptions listed his business address as 1355 Heatherland Drive, Atlanta, Georgia, and listed a phone number with a “573” area code.

8. Weaver never physically saw any of the STM patients for whom he wrote controlled substance prescriptions.  He had no pre-existing physician-patient relationship with them, and he did not evaluate these patients in person or by any other means.

9. Weaver wrote prescriptions for controlled substances without entering into a pain management agreement, a coordination of care agreement, or any other agreement to confirm the terms of dispensing controlled substances.

Count II – Patient H.T.

10. In or about March 2008, patient H.T., a Liberty, Missouri, resident, obtained Weaver’s contact information through the internet.
11. H.T. had prescriptions for #60 tablets of Lortab 10-500 mg, written by another physician, filled at the Walgreens pharmacy in Liberty, Missouri, on February 20, 2008, March 14, 2008, and April 10, 2008.  Weaver had no knowledge of this fact.

12. H.T. also received prescriptions from a third physician for #90 Oxycodone 5 mg, three times a day as needed for pain, during the period from January 2008 through May 2008.

13. On March 4, 2008, H.T. filled a prescription written by Weaver for #90 tablets of Norco at the Hy-Vee pharmacy in Liberty, Missouri.

14. Weaver wrote a prescription dated April 10, 2008, for #90 tablets of Norco 10-325 mg, one every eight hours as needed for pain, and sent it to H.T. by express mail.  On that same day, H.T. filled her Lortab prescription at Walgreens.

15. Lortab and Norco are both Schedule III controlled substances.  Both contain 10 mg of hydrocodone.  Norco contains 325 mg of acetaminophen and Lortab contains 500 mg.
16. H.T. tried to fill her April 10, 2008, prescription for Norco at the K-Mart pharmacy in Liberty, Missouri, but it was refused by the pharmacist.

17. The K-Mart pharmacist called Weaver about the prescription, and Weaver told him to cancel the prescription.

18. Weaver never consulted with H.T. in person, or with her treating physicians.  He did not request releases or authorizations from H.T.  He did not request, receive or review her medical records.  He had no pre-existing physician-patient relationship with H.T.  He did not correspond with or coordinate care with the physicians who wrote the Lortab and Oxycodone prescriptions for her.  He made no attempt to discover or confirm any patient care rendered to H.T., or to contact any other physicians who may have seen her.
19. Weaver wrote at least one controlled substance prescription for H.T. without conducting a sufficient medical examination or entering into a pain management agreement, coordination of care agreement, or any other agreement confirming the terms of dispensing controlled substances.

Count III – Patient N.J.

20. On or about July 27, 2007, patient N.J., a Washington, Missouri, resident, obtained Weaver’s contact information from the internet.  

21. Weaver faxed a prescription for patient N.J. dated July 27, 2007, for hydrocodone / apap 10-325, #90 tablets, one every 8 hours as needed for pain, to Wal-Mart Pharmacy in Washington, Missouri.  Hydrocodone is a controlled substance.
22. The Wal-Mart pharmacist refused to fill the prescription and called N.J.’s primary care physician.
23. N.J.’s medical record contained the notation, “No controlled substances” on July 26, 2007, and the notation “Hydrocodone / apap 5/500 from Thomas E. Davis MD” on May 31, 2007.

24. Weaver wrote the prescription for N.J. without having a pre-existing physician-patient relationship, conducting a sufficient medical examination, or entering into a valid pain management agreement, coordination of care agreement, or any other agreement confirming the terms of dispensing controlled substances.

Prescribing Controlled Substances
25. Physicians who prescribe controlled substances are subject to a heightened standard of care.

26. A physician who prescribes controlled substances must establish a doctor/patient therapeutic relationship.  This is done by interviewing the patient, taking the patient’s history, developing an understanding of the patient’s medical issues and medications, and creating a record of this information.  This may require the physician to consult with the patient’s other treating physicians.  The physician must also follow up with patients for whom he or she prescribes controlled substances and have a plan to get the patient off of them.
27. Physicians who prescribe controlled substances are taught to look for behaviors indicating that people may be drug seeking, such as seeking prescriptions from multiple providers.

28. An internet questionnaire form alone is not a sufficient basis for a physician to prescribe controlled substances.

Conclusions of Law 


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving that Weaver has committed an act for which the law allows discipline.
  


The Board alleges that there is cause for discipline under § 334.100.2, which authorizes discipline for:


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:
*   *   *


(h) . . . dispensing, prescribing, administering or otherwise distributing any drug, controlled substance or other treatment without sufficient examination . . .;

*   *   *


(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession;
*   *   *


(13) Violation of the drug laws or rules and regulations of this state, any other state, or the federal government[.]

The Board alleges particularly that Weaver engaged in conduct that was unprofessional, negligent, harmful, incompetent, and dangerous to the physical health of his patients, and that his conduct constituted repeated negligence.


Unprofessional conduct includes “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”
  Negligent conduct is conduct that falls below the standard of care for a professional.  Incompetency is a “state of being.”
  The disciplinary statute does not state that licensees may be subject to discipline for “incompetent” acts.  An evaluation of incompetency necessitates a broad-scale analysis, one taking into account the licensee’s capacities and successes.
  Conduct that “is or might be harmful or dangerous to the mental or physical health of a patient or the public” pursuant to § 334.100.2(5) is conduct that is or might be unreasonably harmful or dangerous to the mental or physical health of a patient or the public.
  Repeated negligence is “the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession.”
  We apply these definitions as we consider the Board’s allegations against Weaver.
Count I – STM Patients

The Board alleges that Weaver’s conduct in writing prescriptions for STM patients was unprofessional, negligent, incompetent, dangerous to the physical health of his patients, constituted repeated negligence, and is cause to discipline him under § 334.100.2(4), (4)(h), (5), and (13).  The Board makes a similar pattern of allegations in all four counts of its complaint, except that repeated negligence appears only in Counts I and IV.


We first dispose of the Board’s contention that Weaver is subject to discipline under 
§ 334.100.2(13) for violating the drug laws or regulations of this state or any other state, or of the United States.  Although it is possible that Weaver may have done so, the Board made no specific allegations as to what laws he might have violated, and presented no evidence on this point.  We cannot find discipline for uncharged conduct.
  We do not find cause to discipline Weaver under § 334.100.2(13).


The Board’s complaint contains an extensive allegation regarding compliance with the standard of care:
9.  In order to comply with the standard of care, a treating physician must perform and document a complete physical examination; take and document a complete personal and family history; formulate and document a rational diagnosis based on the gathered clinical information and medical test results, describing and supporting any medications prescribed or dispensed; inform and educate the patient about the treatment options and possible outcomes and document such advice; conduct and document trials of appropriate medications; monitor and document the affect [sic] of medications on the patient; monitor the patient for signs of drug addiction or habituation and document what is observed; attempt to wean the patient off of dangerous high doses and unneeded polypharmacy or nonindicated addictive medications and document any such efforts; refer the patient to appropriate specialists when the treatment called for is beyond the physician’s scope of practice and document all such referrals; make certain that the patient is not ultimately receiving more medication than called for in the physician’s instructions for use; order, review, review, [sic] and include in the patient chart treatment records from other medical care providers; as necessary and appropriate to treat the patient; and for patients with psychiatric or substance abuse problems, provide and document adequate psychiatric assessment, diagnostic testing, diagnosis, treatment planning, patient education about treatment and reevaluate the effectiveness of the interventions, both psychotropic and medicinal, then adjust treatment accordingly.  In prescribing medications, the standard of care requires that the physician prescribe or dispense only appropriate medications proven to be safe and effective in the 
treatment of the malady or condition diagnosed, in such dosages are appropriate under the clinical picture presented by the patient.


This allegation is also included in the Board’s first request for admissions, to which Weaver did not respond.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting pro se.
  Our Regulation 1 CSR 15-3.420(1) applies that rule to this case.


Many of Weaver’s admissions are factual, and some apply facts to law.  However, several, such as the one set forth above, veer close to admissions of “abstract propositions of law.”  Furthermore, statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we look to evidence beyond Weaver’s own admissions to establish the standard of care required to prescribe controlled substances.  Further, we independently assess whether the facts Weaver admitted allow discipline under the law cited.  

The Board has other evidence on which it relies.  It proffered the testimony of Dr. Karen Edison as an expert in the area of “telemedicine.”
  Weaver did not challenge her credentials or object to her testimony, and we find that her credentials qualify her as an expert pursuant to        § 490.065.
  We further find that her specialized knowledge assists us in understanding the 
evidence and determining facts at issue.  We consider her testimony in both our findings of fact and our conclusions of law.


Edison testified about the standards of care applicable to telemedicine and to prescribing controlled substances.  She testified that a heightened standard of care applies to prescribing controlled substances and that in order to do so:

[Y]ou need to understand the patient.  You need to understand what other medicines there are.  You need to understand what their – what their medical history is.  What kinds of medical problems they have.  Even their social history, their previous experience with drugs and drug abuse in their past.  Their drinking history.  All of these things are important.

It’s also important that you have a relationship with the patient so that you can have follow up.  You don’t really just prescribe controlled substances and then let them leave, right.  So you see them back so you have a plan for getting them on something less risky for addition [sic].[
]
Edison also described the relationship necessary for a doctor to prescribe controlled substances to a patient as a “doctor/patient therapeutic relationship.”
  She added that patients need to be counseled about being on a controlled substance and what the risks are, and that all these factors need to be documented, including the plan for “getting them off of those controlled substances.”
  Edison also testified that physicians are “taught to look for behaviors that indicate people may be drug seeking.”


The Board alleges that Weaver wrote prescriptions for patients with whom he had no physician-patient relationship.  Under Missouri law, a doctor-patient relationship is “a consensual one in which the patient . . . knowingly employs the physician and the physician 
knowingly consents to treat the patient.”
  Under this standard, Weaver established a doctor-patient relationship any time a patient contacted him and he wrote a prescription for the patient.  Edison testified that in order for a physician to prescribe controlled substances to a patient, a genuine therapeutic relationship is required.  She testified that she saw no documentation from the records she reviewed indicating that Weaver had formed such a relationship with any of the STM patients.  Weaver admitted that he had no such relationship with these patients.

However, the Board does not allege that Weaver did not establish a “genuine therapeutic relationship” with the Marsh’s pharmacy patients.  It alleges that:

Dr. Weaver wrote prescriptions for controlled substances for STM patients that he never established a valid pre-existing physician-patient relationship and/or never had a physician-patient relationship.[
]
We agree that Weaver never “established a pre-existing physician-patient relationship” with the STM patients, but under Missouri law, when the STM patients requested prescriptions from him and he obliged by writing them, they established a physician-patient relationship.  We find Edison’s testimony persuasive that this relationship was not a genuinely therapeutic one that would provide the basis for prescribing controlled substances, and that it could be a cause for discipline, but this is not what the Board alleges.  We find that Weaver had a physician-patient relationship with the STM patients, even if it was inadequate for prescribing controlled substances.  However, Edison’s testimony as to why a heightened standard of care is necessary when prescribing controlled substances, including the risk of addiction, provides a basis for us to conclude that Weaver’s practice either was or might be unreasonably harmful or dangerous to the 
mental or physical health of patients, and that Weaver acted unprofessionally and negligently when he wrote many prescriptions for controlled substances for STM patients through Marsh’s.  And given that Weaver wrote nearly 100 such prescriptions, we agree that he was guilty of repeated negligence.

The Board alleges that Weaver is subject to discipline for prescribing controlled substances without a sufficient examination.  What constitutes a “sufficient examination” for medical practice is a fact-specific question.
  This Commission has determined whether a doctor’s license should be disciplined for failure to perform physical examinations or for performing inadequate physical examinations.
  Thompson v. State Bd. of Regis. for the Healing Arts, 224 S.W.3d 180 (Mo. App., E.D. 2007), affirmed a decision of this Commission that an internet questionnaire was an insufficient basis for prescribing Meridia, a Schedule IV controlled substance.  Our decision in that case stated that an examination required more than a questionnaire, and that it was particularly important in the case of a controlled substance.  We also pointed to the fact that Thompson did not ask the name of his patients’ other doctors and thus could not access their information if necessary.  These factors are also present in this case.


Edison testified that an internet questionnaire alone is not a valid basis for prescribing controlled substances,
 and Weaver admitted that he wrote the prescriptions without performing a sufficient patient medical examination.  We find that Weaver prescribed controlled substances for patients without performing a sufficient examination.

Given this finding, we agree with the Board that Weaver was negligent when he wrote prescriptions for controlled substances for patients without a sufficient examination.  And given 
that Weaver wrote nearly 100 such prescriptions through Marsh’s, we agree that he was guilty of repeated negligence.


The Board alleges that Weaver is subject to discipline because he did not enter into a valid pain management agreement, coordination of care agreement, or any other agreement confirming the terms of dispensing controlled substances for the STM patients.  Weaver admitted this conduct.  He also admitted that it is the proper standard of care to do so in the case when a physician reasonably suspects that a patient may be seeking a controlled substance for non-therapeutic and/or non-medical purposes or is at risk of controlled substance abuse.
  This admission, unlike some of Weaver’s other admissions regarding the standard of care, is not supported by any other evidence.  As it is neither an admission of fact nor one that applies fact to law, we do not believe that Weaver’s admission alone is sufficient for us to make this finding.  

The Board also alleges that Weaver is incompetent, but it introduced no evidence specifically addressing this point.  Although a licensee may be guilty of repeated negligence and other violations of the standards of care, this is not necessarily sufficient to establish incompetency unless the acts flowed from the licensee’s incompetence, that is, being unable or unwilling to function properly as a physician.  We do not find that Weaver is incompetent.


  Weaver is subject to discipline for unprofessional conduct, repeated negligence, and conduct that might be dangerous to the mental or physical health of patients.  He is also subject to discipline for writing prescriptions for patients without a sufficient examination.  He is not subject to discipline for failing to enter into a written agreement with the terms for prescribing controlled substances for the STM patients, or for not having a physician-patient relationship with them.  He is not subject to discipline for incompetence or for violating the drug laws or regulations of this or any other state, or the United States.
Count II – Patient H.T.

  
The Board alleges that Weaver’s conduct in writing prescriptions for H.T. was unprofessional, negligent, harmful, incompetent, and dangerous to her physical health, and therefore cause to discipline his license pursuant to § 334.100.2(4), (4)(h), (5), and (13).


Edison testified that H.T. had a number of medical conditions requiring treatment, and a number of treating physicians.  However, she saw no indication that Weaver consulted with any of those physicians and “no documentation that would support the professional conduct required to provide a controlled substance to a patient.”
  It was her opinion that Weaver violated the standard of care when he wrote prescriptions for H.T.  Weaver admitted that he wrote prescriptions for H.T. without a sufficient examination.

For reasons similar to those contained in our discussion of Count I, we find that Weaver wrote prescriptions for H.T. without a sufficient examination and that he was negligent and unprofessional in doing so.  We also find that this was conduct that might have been unreasonably harmful to H.T.’s mental or physical health.  We do not find incompetence or any violation of drug laws or regulations.  We do not find Weaver subject to discipline for failing to enter into a written agreement with the terms for prescribing controlled substances for H.T., or for not having a physician-patient relationship with H.T.  Weaver is subject to discipline pursuant to § 334.100.2(4), (4)(h), and (5), but not (13).

Count III – Patient N.J.

 The Board alleges that Weaver’s conduct in writing a prescription for N.J. was unprofessional, negligent, harmful, incompetent, and dangerous to his physical health, and therefore cause to discipline his license pursuant to § 334.100.2(4), (4)(h), (5), and (13).


Weaver admitted that he wrote prescriptions for N.J. without a sufficient examination.  As we have already discussed, we find that this conduct was negligent, unprofessional, and might have been unreasonably harmful to N.J.’s physical or mental health.  We find no violation of drug laws or regulations, and we do not find that Weaver is incompetent.  We do not find Weaver subject to discipline for failing to enter into a written agreement with the terms for prescribing controlled substances for N.J., or for not having a physician-patient relationship with N.J..  Weaver is subject to discipline pursuant to § 334.100.2(4), (4)(h), and (5), but not (13).

Count IV – Repeated Negligence

We have already found that Weaver is subject to discipline for repeated negligence pursuant to § 334.100.2(5) when he wrote nearly 100 prescriptions for controlled substances for patients who filled prescriptions at Marsh’s.  Adding the cases of H.T. and N.J. only reinforces this conclusion.  Weaver is subject to discipline for repeated negligence.
Summary


Weaver’s license is subject to discipline under § 334.100.2(4) because of unprofessional conduct; under § 334.100.2(4)(h) because he prescribed controlled substances to patients over the internet without performing a sufficient physical examination; and under § 334.100.2(5) for conduct that is or might have been harmful to patients and repeated negligence.  He is not subject to discipline for incompetency, or for violation of the drug laws or regulations of this or any other state, or the United States under § 334.100.2(13). 

SO ORDERED on August 5, 2010.



________________________________



KAREN A. WINN
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