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DECISION


The embalmer license and funeral director license of Warren Watkins are subject to discipline for having been convicted of a crime.  

Procedure


On August 23, 2002, the State Board of Embalmers and Funeral Directors (Board) filed a complaint.  The Board filed an amended complaint on March 7, 2003.  We convened a hearing on the amended complaint on April 3, 2003.  Assistant Attorney General Shannon Hamilton represented the Board.  William F. O’Sullivan represented Watkins.  We left the record open for Watkins to file certified copies of certain documents that he introduced into evidence at the hearing.  Watkins submitted those certified copies on April 18, 2003, and requested leave to substitute them for the copies he introduced at the hearing.  We grant that motion.  Petitioner’s reply brief was due on August 12, 2003.  

Findings of Fact

1. Watkins holds a funeral director license and an embalmer license that are, and were at all relevant times, active and valid.  

2. On December 19, 2001, the Clay County Circuit Court found Watkins guilty of Class D felony criminal nonsupport by having a child support arrearage greater than $5,000.  The court suspended the imposition of sentence in favor of five years’ probation.  State v. Watkins, No. CR 101-000791 FX.  

3. On February 19, 2003, the court revoked Watkins’ probation and imposed a three-year prison sentence on him.  

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 333.121.2.
  The Board has the burden to prove that Watkins has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board argues that Watkins’ conviction is cause for discipline under § 333.121.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty . . . in a criminal prosecution under the laws of any state . . . for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter . . . or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  

A.  The Conduct Underlying the Conviction

Watkins argues that he did not commit the conduct underlying the criminal charge.  He introduced evidence to show that his child support obligation was incorrectly calculated and his 

efforts to correct the amount ordered, and testified that he did not intend to deprive his child of support.  The Board may wish to consider those allegations and the record that Watkins made in this case when it decides the appropriate degree of discipline under § 621.110.  However, we decide only whether the Board may discipline Watkins’ licenses.   The Board does not allege, and § 333.121.2(2) does not require the Board to show, that Watkins committed the conduct underlying the criminal charge.  It charges that Watkins has been finally adjudicated and found guilty of a criminal offense.

B.  Finally Adjudicated and Found Guilty

Watkins argues that he has not been finally adjudicated because he has filed an appeal that is still pending.  He cites to State ex rel. Berbiglia, Inc. v. Randall, 423 S.W.2d 765, 768 (Mo. banc 1968), at which the court discussed the various meanings of finality in the context of a judgment:

The question whether a particular judgment, or decree in equity, is final or interlocutory most frequently arises as a question of appealability, and most of the cases cited in the briefs and those found by us involve that question.  However, we are not concerned here with that particular question.  We are concerned primarily with two other aspects of the finality of a judgment or decree.  We note that a judgment may be characterized as final in one sense or for some purposes and not in another sense or for other purposes; that a judgment may be regarded as in suspension for some purposes and not for others.  For example, a judgment or decree final for the purposes of appeal is most certainly not final in the sense that it is conclusive on the parties until the losing party has failed to appeal within the time allowed by law, or, having appealed, until the appeal is determined; and, although it is not final in that sense because an appeal is pending, yet during that period it may be final in the sense that the court from which the appeal was taken has exhausted its authority and is without jurisdiction to change, vacate or modify the judgment, or to enter another judgment. 

Watkins reads that language as stating that a criminal judgment is not final if it is on appeal.  

We read Berbiglia’s language to state that a criminal adjudication may be both final and under appeal.  Indeed, Watkins’ conviction can only be on appeal if it is final.  A judgment in a criminal case becomes final for purposes of appeal when sentence is entered.  Soto v. State of Missouri, 858 S.W.2d 869, 871 (Mo. App., S.D. 1993). 

Rule 30.01(d) requires a defendant to file his or her notice of appeal “not later than ten days after the judgment or order appealed from becomes final.”  A judgment becomes final in a criminal case when sentence is entered or imposed.

State v. Nelson, 9 S.W.3d 687, 688 (Mo. App. E.D., 1999). 

Watkins avoided the collateral consequences of conviction when the court suspended the imposition of sentence. Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993). In Yale, the court ruled that once the court imposes sentence, the conviction is final for purposes of collateral consequences, and the only way to avoid finality is for the court to suspend the imposition of sentence.  If the only way to escape “conviction” is to have the court refrain from imposing sentence, then the court's imposition of sentence in Watkins’ case clearly results in a “conviction” subjecting Watkins to collateral consequences.


This conclusion is in accord with the principle that the public welfare takes priority over the individual's hope that he might get the conviction overturned.  In State ex inf. Peach v. Goins, 575 S.W.2d 175, 181-83 (Mo. banc 1978), the court permitted the ouster of a public official, a sheriff, on the basis of a federal felony conviction while he was appealing it.  The court explained its rationale as follows: 

(1) when there has been a verdict of guilty and sentence thereon, the presumption of innocence no longer follows the person; (2) respect for the law and deference to the trust placed in a public official require that such an official forfeit his office after the presumption of innocence is dispelled by a finding of guilt and sentence; (3) respect for the law and confidence in public officers cannot be compelled . . . ; and (4) the reason for any such 

disqualification is to protect the public and to retain the confidence of the public. 

Id. at 182. The court continued: 

When a person is convicted of a felony, the presumption of guilt immediately attaches, and this presumption is not destroyed or abrogated by an appeal.  It is against public policy and against the best interests of sound government that one convicted of a felony shall continue to . . . enjoy the privileges and prerogatives [of public office].  The rights of the public must be paramount to the rights of the individual. 

Id. at 183.  The same considerations apply to professional licenses, which are privileges granted by the State.  “The license granted places the seal of the state's approval upon the licen[cee.]”  State ex. rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).  Statutes authorizing the regulation and discipline of professional licenses “are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.”  Bhuket v. State ex rel. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990).


Moreover, § 333.121.2(2) allows discipline “whether or not sentence is imposed.”  Therefore, the court’s finding of guilty allowed the Board to discipline Watkins, even before the court imposed sentence.  Therefore, we conclude that Watkins was "finally adjudicated and found guilty" for purposes of § 333.121.2(2), notwithstanding Watkins’ appeal. 

C.  Criminal Offense


The offense under which Watkins was convicted is defined at § 568.040.1:

1.  [A] parent commits the crime of nonsupport if such parent knowingly fails to provide, without good cause, adequate support which such parent is legally obligated to provide for his child or stepchild who is not otherwise emancipated by operation of law.

2.  For purposes of this section: 

*   *   *

(2) “Good cause” means any substantial reason why the defendant is unable to provide adequate support.  Good cause does not exist if the defendant purposely maintains his inability to support; 

(3) “Support” means food, clothing, lodging, and medical or surgical attention; 

*   *   *

4.  Criminal nonsupport is a class A misdemeanor, unless the person obligated to pay child support commits the crime of nonsupport in each of six individual months within any twelve-month period, or the total arrearage is in excess of five thousand dollars, in either of which case it is a class D felony. 


The Board argues that Watkins’ embalmer license and funeral director license are subject to discipline because criminal nonsupport involves moral turpitude.  The Board also argues that criminal nonsupport is reasonably related to the qualifications of funeral directing
 because 

§ 333.041.1 provides:

1.  Each applicant for a license to practice funeral directing shall furnish evidence to establish to the satisfaction of the board that he or she is: 

*   *   *

(3) A person of good moral character. 

Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  Conversely, “moral turpitude” is:  

an act of baseness, vileness, or depravity in the private and social duties, which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty 

between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929).  

We agree that criminal nonsupport demonstrates a lack of respect for a child’s rights to their parent’s support.  The Board cites In re Warren, 888 S.W.2d 334, 336 (Mo. banc 1994), in which the court described the child support in terms of moral obligation and moral turpitude:

The support of one’s children involves the discharge of one of the most basic responsibilities that a person assumes as a member of society.  Certainly this responsibility is comparable to the responsibility that one has to pay federal income tax.  The failure to discharge this responsibility, therefore, is an act of moral turpitude.

Therefore, we conclude that Watkins’ embalmer and funeral director licenses are subject to discipline for having been finally adjudicated and found guilty of a criminal offense involving moral turpitude.  Watkins’ funeral director license is subject to discipline for having been finally adjudicated and found guilty of a criminal offense reasonably related to the qualifications of a funeral director.  

Summary


Watkins’ licenses are subject to discipline under § 333.121.2(2).


SO ORDERED on August 21, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


�The Board does not make this argument with regard to Watkins’ embalming license.  





PAGE  
7

