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)
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)

PUBLIC SAFETY,

)




)
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)

DECISION 


The Director of the Department of Public Safety (“the Department”) may deny Charles Warren a license because he committed criminal offenses in 2008 and misrepresented a material fact on his application when he failed to report an arrest from 1997. 
Procedure


Warren filed a complaint on December 10, 2010, seeking this Commission’s determination that he is eligible to enter into a basic training course for training as a peace officer.  The Director filed his answer on January 13, 2011.


We held a hearing on April 12, 2011.  Scott A. Hamblin represented Warren.  Assistant Attorney General Daryl Hylton represented the Director.  The matter became ready for our decision on July 18, 2011, when the last written argument was filed.
Findings of Fact

1. In August 1997, Warren was arrested in Harrison, Arkansas, for carrying a concealed weapon after being pulled over for a traffic stop.  The arresting officer found a butterfly knife in Warren’s car.  He was not charged with a criminal offense in connection with this incident.
2. On September 4, 2008, Warren drove to Arnold Ply’s house to haul a vehicle.  

3. When Warren arrived at Ply’s residence, the Sheriff’s Department for Marion County, Arkansas, and the Arkansas State Police were conducting an investigation of a possible methamphetamine lab.  

4. Prior to Warren arriving at Ply’s residence, Ply called Warren and asked him to bring propane and fertilizer to Ply’s residence.  Warren agreed.
5. When Warren arrived at Ply’s residence, the police found sodium hydroxide, lithium batteries, a bottle of propane, a firearm, and night vision goggles in Warren’s vehicle.  
6. Warren was aware that Ply was involved in the manufacture of methamphetamine.  Warren was also aware that the products in his vehicle would assist Ply in manufacturing methamphetamine.  

7. On September 4, 2008, in Marion County, Arkansas, Warren was arrested for the manufacture of a controlled substance, methamphetamine, a Class Y felony, Ark. Code Ann. § 5-64-401
 and possession of drug paraphernalia with intent to manufacture methamphetamine, a Class B felony, Ark. Code Ann. § 5-64-403.
  

8. On May 19, 2010, a judge in the Circuit Court of Marion County signed an order expunging Warren’s arrest, and all records relating to the offense were sealed.  The charges were nolle prossed.  

9. On June 28, 2010, Warren completed the Missouri peace officer license questionnaire.  This questionnaire is to be completed by applicants prior to entering into a basic training course.  
10. The questionnaire asked, “Have you ever been arrested for, or charged with, any criminal offense? (§ 590.080.1(2), RSMo)[.]”

11. Warren checked “No” to the aforementioned question.
12. After he submitted the questionnaire, Warren was interviewed by Gary Woodward of the Missouri Sheriffs’ Association.  At this interview, Warren drafted a written statement regarding his criminal background, and disclosed his 1997 arrest and 2008 arrest. 
Conclusions of Law


We have jurisdiction to hear Warren’s appeal.
  Warren has the burden of proving facts that show he is qualified to enter into a basic training course.
  The Director argues that there is cause to deny Warren’s entrance into a basic training course under §§ 590.100 and 590.080, which state:

590.100.1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.

*   *   *

590.080. 1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed;

*   *   *

(4) Has caused a material fact to be misrepresented for the purpose of obtaining or retaining a peace officer commission or any license issued pursuant to this chapter[.]

1997 Incident

Warren admits that in 1997 he was arrested for possession of a concealed weapon.  A police officer found a butterfly knife in Warren’s vehicle after pulling him over for failing to appear on a traffic violation.  Warren claims he did not need to disclose this incident because the charges against him were dropped.  However, the question specifically asked whether he had been arrested or charged with any criminal offense.  He answered “no” despite his arrest in 1997.  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Warren’s false answer was an intentional act to obtain a license.  Therefore, we find that he is subject to denial under §§ 590.100.1 and 590.080.1(4).


For the Department to deny a license, §§ 590.100.1 and 590.080.1(2) merely require the commission of a crime and not whether charges were pursued.  According to Warren’s own admission, he was arrested for concealing a butterfly knife.  However, we cannot determine from the record exactly what Arkansas criminal statute was violated by the carrying of a butterfly knife in his car.  Therefore, we cannot find that Warren committed a criminal offense in 1997, and there is no cause to deny his application under §§ 590.080.1(2) and 590.100.1.
2008 Incident
A.  Admissibility of Testimony
Warren argues that the records of the 2008 incident are sealed and his arrest was expunged; therefore the testimony regarding that event shall remain sealed.  Ark. Code Ann. 
§ 16-90-902 states:

(a) An individual whose record has been expunged in accordance with the procedures established by this subchapter shall have all privileges and rights restores and shall be completely exonerated, and the record which has been expunged shall not affect any of his or her civil rights or liberties unless otherwise specifically provided by law.
(b) Upon the entry of the uniform order to seal records of an individual, the individual’s underlying conduct shall be deemed as a matter of law never to have occurred, and the individual may state that no such conduct ever occurred and that no such records exist.  

Therefore, under Ark. Code Ann. § 16-90-902(b), Warren’s underlying conduct in this arrest was deemed to never have occurred.  Furthermore, we must point out that there is a distinct difference between the Arkansas definition of expunge and the Missouri definition of expunge.  In Missouri, an expungement is the destruction of records
 while in Arkansas, an expungement is merely the sealing of records, as defined in Ark. Code Ann. § 16-90-901, which states:
(a)(1) As used in §§ 5-64-407, 16-90-601, 16-90-602, 16-90-605, 16-93-301 – 16-93-303, 16-93-314, and 16-93-1207, “expunge” shall mean that the record or records in question shall be sealed, sequestered, and treated as confidential in accordance with the procedures established by this subchapter.
(2) Unless otherwise provided by this subchapter, “expunge” shall not mean the physical destruction of any records. (emphasis added)
Furthermore, the Arkansas Supreme Court has stated:

An individual whose record has been expunged in accordance with the procedures established by this subchapter shall have all privileges and rights restored and shall be completely exonerated, and the record which has been expunged shall not affect any of his 
or her civil rights or liberties unless otherwise specifically provided by law.
Ark. Code Ann. § 16-90-902(a) (Repl.2006) (emphasis added). In other words, if specifically provided by law, an expunged criminal record could affect an individual's civil rights or liberties.[
]
Furthermore, Ark. Code Ann. § 16-90-903(a)(2) states:

(a) The custodian of the records shall not disclose the existence of such records or release such records except when requested by:

(1) The individual whose records were sealed or the individual's attorney, authorized in writing by the individual; 

(2) A criminal justice agency, as defined in § 12-12-1001, and the request is accompanied by a statement that the request is being made in conjunction with an application for employment with such agency by the individual whose record has been sealed; 

(3) A court, upon a showing of a subsequent adjudication of guilt of the individual whose record has been sealed; 

(4) A prosecuting attorney, and such request is accompanied by a statement that the request is being made in conjunction with the prosecution of an offense; or 

(5) The Arkansas Crime Information Center. 
Therefore, under the Arkansas Supreme Court’s reading of § 16-90-902(a), Ark. Code Ann. § 16-90-903(a)(2) allows release of Warren’s expunged arrest to a criminal justice agency, as defined in Ark. Code Ann. § 12-12-1001, at its request, if this request is accompanied by a statement that it is being made in conjunction with an application for employment.  

According to Ark. Code Ann. § 12-12-1001(8), a criminal justice agency is defined as:

…a government agency or any subunit of a government agency that is authorized by law to perform the administration of criminal justice and that allocates more than one-half ( 1/2 ) its annual budget to the administration of criminal justice.
Section 650.005.1
 defines the role of the Department as “to provide overall coordination in the state's public safety and law enforcement program, to provide channels of coordination with local and federal agencies in regard to public safety, law enforcement and with all correctional and judicial agencies in regard to matters pertaining to its responsibilities as they may interrelate with the other agencies or offices of state, local or federal governments.”  We take this to mean that the Department is a government agency authorized by law to perform the administration of criminal justice.  Warren submitted his application in July 2010, and the Department denied Warren’s application on December 6, 2010.  Therefore, we assume the Department obtained all information regarding Warren’s expunged arrest in Fiscal Year 2011 (July 1, 2010 – June 30, 2011).  In Fiscal Year 2011, the Department’s total budget was $542,832,457, of which $331,992,652 was allocated to:  Office of the Director, Capitol Police, State Highway Patrol, State Water Patrol Division, and the Division of Alcohol and Tobacco Control.
  We consider these five divisions within the Department as pertaining to the administration of criminal justice and their portion of the Department’s overall budget is over one half.  Therefore, the Department is a criminal justice agency pursuant to Ark. Code Ann. § 12-12-1001.
Finally, the purpose of applying to enter the training course with the Department is for eventual employment within the state.  Therefore, the Department is an agency that is allowed Warren’s expunged arrest records pursuant to Ark. Code Ann. § 16-90-903(a)(2).  Accordingly, we will use the testimony regarding the 2008 incident.
B.  Criminal Offenses

Ark. Code Ann. § 5-2-402
 states:

A person is criminally liable for the conduct of another person if:
*   *   *

(2) The person is an accomplice of another person in the commission of an offense[.]
Ark. Code Ann. § 5-2-403 states:

(a) A person is an accomplice of another person in the commission of an offense if, with the purpose of promoting or facilitating the commission of an offense, the person:
*   *   *

(2) Aids, agrees to aid, or attempts to aid the other person in planning or committing the offense[.]

Ark. Code Ann. § 5-3-202 states:

(a) A person attempts to commit an offense if, with the purpose of aiding another person in the commission of the offense, the person engages in conduct that would establish his or her complicity under § 5-2-402 if the offense were committed by the other person.

(b) It is not a defense to a prosecution under this section that:

(1) The other person did not commit or attempt to commit an offense; or 

(2) It was impossible for the actor to assist the other person in the commission of the offense if the actor could have assisted the other person had the attendant circumstances been as the actor believed them to be. 
Ark. Code Ann. § 5-3-401 states:

A person conspires to commit an offense if with the purpose of promoting or facilitating the commission of any criminal offense:

(1) The person agrees with another person or other persons that: 

(A) One (1) or more of the persons will engage in conduct that constitutes that offense; or 

(B) The person will aid in the planning or commission of that criminal offense; and 

(2) The person or another person with whom the person conspires does any overt act in pursuance of the conspiracy. 
Ark. Code Ann. § 5-64-401
 states: 

(a) Except as authorized by subchapters 1-6 of this chapter, it is unlawful for any person to manufacture, deliver, or possess with intent to manufacture or deliver a controlled substance.

Ark. Code Ann. § 5-64-403
 states: 

(a) It is unlawful for a person to knowingly:

(1) Distribute as a practitioner a Schedule I or Schedule II controlled substance, except under an order form as required by § 5-64-307; 

(2) Acquire or obtain possession of a controlled substance by misrepresentation, fraud, forgery, deception, subterfuge, or theft; 

(3) Furnish false or fraudulent material information in or omit any material information from any record, application, report, or other document required to be kept or filed under this chapter; 

(4) Make, distribute, or possess any punch, die, plate, stone, or other thing designed to print, imprint, or reproduce the trademark, trade name, or other identifying mark, imprint, or device of another person or any likeness of any trademark, trade name, or other identifying mark, imprint, or device of another person upon any drug or container or labeling of a drug or container so as to render the drug a counterfeit substance; or 

(5)(A) Agree, consent, or in any manner offer to unlawfully sell, furnish, transport, administer, or give any controlled substance to any person or to arrange for any action described in this subdivision (a)(5)(A), and then to substitute a noncontrolled substance in lieu of the controlled substance bargained for. 

(B) The proffer of a controlled substance creates a rebuttable presumption of knowingly agreeing, consenting, or offering to sell, furnish, transport, administer, or give a noncontrolled substance that does not require additional showing of specific purpose to substitute a noncontrolled substance. 

Warren admits that he transported products to Ply’s property on September 4, 2008 and that Ply was involved in manufacturing methamphetamine.
Q: Did you know Mr. Ply to be involved in the manufacture of methamphetamine?

A: Yes, I had.  

Q: And on that day, were you bringing items to him that were to assist in his manufacture of methamphetamine? 

A: It could have been.  I’ve never sit [sic] there and watched it happen.[
]  

*   *   *
Q: Did you deny that you were bringing those [items] at Mr. Ply’s request?

A: No.

Q: Do you deny that you understaood [sic] that he was to use those in the manufacture of methamphetamine?

A: No, I don’t. [
]   

Warren knew Ply was going to use the products in producing methamphetamine.  Therefore, we find that Warren was an accomplice of Ply’s in producing methamphetamine.  He aided Ply in committing the offense of manufacturing methamphetamine by bringing products to Ply.  Therefore, we find that Warren violated Ark. Code Ann. §§ 5-2-402, 5-2-403, and 5-3-202.  We also find that Warren violated Ark. Code Ann. § 5-3-401 because he agreed to bring Ply products that would be used in the commission of manufacturing methamphetamine, and Warren did an overt act by actually taking these products to Ply.  We do not find that Warren violated Ark. Code Ann. § 5-64-401
 because he did not personally manufacture, deliver, or possess with intent to manufacture or deliver methamphetamine.  Warren also did not violate any of the 
subsections of Ark. Code Ann. § 5-64-403.
  We find cause to deny his application under 
§§ 590.100.1 and 590.080(2).

Warren testified that he thought his expunged arrest meant he did not have to disclose the 2008 incident.  The Arkansas statute on expungement is confusing, and that state’s definition of expungement differs from our use of the word.  Therefore, we find this omission by Warren to be an unintentional mistake and do not find cause to deny under §§ 590.100.1 and 590.080.1(4) for omission of the 2008 arrest.
Summary


The Director has cause to deny Warren from entering into a basic training program under §§ 590.100.1 and 590.080.1(2) and (4) because he committed criminal offenses in 2008 and did not disclose his 1997 arrest.

SO ORDERED on  March 27, 2012.


                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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