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)


vs.
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)

Joseph Warden,

)




)



Respondent.
)

DECISION


We find that there is cause for the State Board of Accountancy (“the Board”) to discipline the license of Joseph Warden because he directed his subordinate to approve fraudulent requests for reimbursement of medical expenses for deposit into his personal checking account.
Procedure


The Board filed its complaint on March 4, 2009.  On March 11, 2009, Warden was served with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  We held a hearing on September 22, 2009.  Samantha A. Green represented the Board.  Upon his own motion, Warden appeared by telephone and was not represented by counsel.  The matter became ready for our decision on January 4, 2010, the date the last brief was filed.


Warden previously possessed an insurance producer license that was revoked by the Director of the Department of Insurance.  Prior to this revocation, Warden was the respondent in 
Director of Insurance v. Joseph E. Warden, No. 06-0996 DI (AHC August 1, 2007).  The Board entered the transcript and our previous decision as exhibits in the current case.  While these exhibits are evidence of this Commission’s previous findings, our previous decisions do not have precedential authority.
  This decision is based on all of the testimony and evidence presented at the hearing in the current case.  Therefore, the weight that we provide our previous decision is relative to all of the other exhibits and testimony in evidence before us in this case.

Also admitted into evidence, as Exhibit 25, is a certified document from the Circuit Court of Cole County issuing a civil judgment against Warden and his wife in the amount of $551,341.62.  This judgment does not refer to any improper conduct on the part of the Wardens.  It merely states that they suffered from some illnesses and are liable for the aforementioned monetary amount.  The judgment does state that it has been entered against the Wardens for “Count Three of the Plaintiff’s Complaint.”  However, the attached petition for damages only has two counts.  Therefore, we do not give any weight to Exhibit 25.

Findings of Fact

1. Warden was licensed by the Board to practice as a certified public accountant (“CPA”).  This license was originally issued on March 16, 1972, and expired on September 30, 2008.

2. At all relevant times, Capital Reserve Life Insurance Company (“CRL”) was a joint stock, legal reserve life insurance company organized under the laws of Missouri and qualified to do business under §§ 376.010 to 376.670.  CRL is located in Jefferson City.

3. The management of CRL is vested in a board of directors elected by the shareholders.  Members of the Warden family own all of the shares of CRL.
  As of June 30, 2005, all of the members of the board of directors, except Tony Hutchinson, were related.

4. CRL had from 12 to 20 employees at all relevant times.
5. Warden worked for roughly 30 years as a CPA with Price, Waterhouse, Coopers, before going to CRL in 1999.  Warden became a member of CRL’s board of directors.  He was also CRL’s president and chief executive officer and was responsible for overseeing all the operations of CRL.

6. While employed by CRL, Warden earned an annual salary of $130,000 including bonuses.  During this time, he did not practice as a CPA.  His total annual income during this time, including other sources of income, was $150,000.
7. Warden’s wife, Linda, was an employee of CRL during the times relevant to these findings and earned an annual salary of $25,000 from this employment.  In addition, she earned approximately $20,000 annually from other employment during this time.
8. Tony Hutchinson is licensed as a CPA.  His license was first issued in August 2002.

9. Hutchinson was an employee of CRL from July 2000 through the end of 2007.  Near the end of his employment, he held the title of controller.  As controller, he maintained the accounting functions of CRL and oversaw the accounts payable.
  Hutchinson reported directly to Warden at all relevant times.
10. In May 2002, Hutchinson became a member of CRL’s board of directors.

11. Beverly Joyce Gregory was a 33-year employee of CRL.  After CRL was purchased by another company in 2006, Gregory remained employed with the new company until 2009.  During her employment, Gregory went through several job titles.
12. In January 2003, Warden implemented a new health insurance and reimbursement plan for CRL’s employees.  This resulted in a higher deductible per employee.  In order to offset the cost of the higher deductible, CRL agreed to reimburse employees for any medical expenditures not covered by insurance.
13. In 2004, CRL paid $256,236.26 to the Wardens as reimbursement for their personal medical expenses.  This money was deposited in a checking account jointly held by Joseph and Linda Warden.
14. In 2005, CRL paid $349,628.34 to the Wardens as reimbursement for their personal medical expenses.  This money was deposited in the same jointly held checking account as the aforementioned 2004 deposits.
15. As President and CEO, Warden was ultimately responsible for all employee reimbursements at CRL.
16. When CRL received a request for a medical reimbursement from an employee, the request went to Gregory for approval.

17. However, whenever Gregory questioned the validity of some of Joseph and Linda Warden’s reimbursement requests, “[she] was told it was really none of [her] concern; that [she] just needed to take care of getting it reimbursed[,]”
 by Joseph and Linda Warden.
18. Gregory approved the reimbursements as directed by Joseph and Linda Warden.
19. A substantial portion of Joseph and Linda Warden’s requests for medical reimbursements in 2004 and 2005 was for medical treatment allegedly obtained at Boone Hospital Center (“BHC”) in Columbia, Missouri.
20. In 2006, the Department of Insurance, Financial Institutions and Professional Registration (“Department”) conducted an investigation of CRL and the medical reimbursements paid to the Wardens in 2004 and 2005.

21. As part of the investigation, the Department sent a request to BHC to verify the Wardens’ alleged medical treatments for which the Wardens were reimbursed by CRL.

22. Of the $156,283.01 of out-of-pocket medical treatment from BHC claimed by the Wardens in 2004, BHC substantiated only $17,385.11.  However, at the time the claims were made, CRL reimbursed the Wardens for the total amount of alleged out-of-pocket expenses.

23. Of the $129,368.64 of out-of-pocket medical treatment from BHC claimed by the Wardens in 2005, BHC substantiated only $661.50.  However, at the time the claims were made, CRL reimbursed the Wardens for the total amount of alleged out-of-pocket expenses.
24. Warden used his position as President and CEO of CRL to obtain $267,605.04
 that he was not owed by ordering subordinates to approve his alleged BHC reimbursements without question.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Warden has committed an act for which the law allows discipline.

Cause for Discipline


The Board argues that there is cause for discipline under § 326.310:

2.  The board may file a complaint with the administrative hearing commission as provided by chapter 621, RSMo, or may initiate settlement procedures as provided by section 621.045, RSMo, against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person's certificate, license or permit for any one or any combination of the following causes:
*   *   *

(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;
(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter or any lawful rule or regulation adopted pursuant to this chapter;
*   *   *

(13) Violation of any professional trust or confidence;
*   *   *

(19) Failure, on the part of a holder of a certificate, license or permit pursuant to section 326.280 or 326.289, to maintain compliance with the requirements for issuance or renewal of such certificate, license, permit or provisional license or to report changes to the board pursuant to sections 326.280 to 326.289[.]
Subdivision (4)
Section 326.310.2(4) requires the Board to show that Warden obtained a “fee, charge, tuition or other compensation by fraud, deception or misrepresentation.”  The words “fee, 
charge, tuition, and compensation” are not defined in the statute.  When a word is not defined in a statute, we give it its common sense, dictionary meaning.

Charge is defined as “a pecuniary liability (as rents or taxes) against property, a person, or an organization.”
  In the current case, CRL was an organization that provided health benefits and reimbursements in line with those benefits.  Consequently, the reimbursements were a pecuniary liability against CRL and were therefore a charge obtained by Warden.
Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  In the current case, although Warden was a shareholder of CRL, he was not the only shareholder.  Therefore, when he received reimbursements from CRL in return for fraudulent requests for medical reimbursements, he took value from these other shareholders.
  Consequently, Warden obtained a charge from CRL through fraud and misrepresentation.  We find cause to discipline under § 326.310.2(4).

Subdivision (5)


Section 326.310.2(5) allows disciplinary action against Warden for committing “[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this 
chapter[.]”
  Warden’s actions during the relevant times of this case were not performed while he practiced as a CPA.  We do not find cause to discipline under § 326.310.2(5).

Subdivision (6)
Section 326.310.2(6) allows disciplinary action against Warden for violation of any lawful regulation adopted pursuant to that chapter.  The specific regulation that the Board alleges Warden violated is 20 CSR 2010-3.060(1), which provides:
A licensee shall not commit any act that reflects adversely on his or her or the firm’s fitness to engage in the practice of public accounting.

In its brief, the Board argues that Warden is subject to discipline under § 325.310.2(6) for committing misconduct.  We do not see where misconduct appears either in this section or in the regulation to which the Board claims was violated as a cause for discipline under this section.  However, this regulation allows discipline if Warden committed any act that reflects adversely on his fitness to engage in the practice of public accounting.  Warden’s conduct in fraudulently obtaining money from CRL calls into question his fitness to engage in the practice of public accounting.  We find cause to discipline under § 326.310.2(6).

Subdivision (13)

Section 326.310.2(13) allows disciplinary action for violation of any professional trust or confidence.  The Supreme Court has ruled that “[i]t is not necessary to the exercise of the disciplinary powers of this court that the fraud committed by a lawyer be committed in his capacity as a lawyer[.]”
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Warden violated a professional 
trust or confidence with his employer, CRL, by directing his subordinate to approve reimbursement requests for payment to himself, without further questions, when she suspected improprieties.  We find cause to discipline under § 326.310.2(13).
Subdivision (19)

Section 326.310.2(19) allows disciplinary action if Warden failed to maintain compliance with the requirements for issuance or renewal of his license.  The specific requirement that the Board alleges he failed to maintain is good moral character pursuant to § 326.280.1(3).  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Warden lacked honesty and fairness when he directed his subordinate to approve reimbursement requests for payment to himself, despite her concerns about improprieties.  We find cause to discipline under § 326.310.2(19).
Summary


There is cause for discipline under § 326.310.2(4), (6), (13) and (19).  There is no cause for discipline under § 326.310.2(5).


SO ORDERED on June 11, 2010.




_______________________________



SREENIVASA RAO  DANDAMUDI



Commissioner

�Central Hardware Co. v. Director of Revenue, 887 s.W.2d 593, 596 (Mo. banc 1994).


�n the past, two families, the Rileys and the Wardens, owned all the shares of CRL.  Around April 16, 2002, the Wardens bought out the Rileys.


�Warden’s employment with CRL ended  in 2005.


�Because of the nature of CRL’s business, it did not have accounts receivable.


�Tr. at 84.


�The Board provided other data, such as the percent of CRL’s medical reimbursements to the Wardens in relation to other employees, to imply that Warden abused his position to obtain a larger amount of improper reimbursements.  However, the exhibits in evidence that actually show improper reimbursements on Warden’s part are the documents obtained during the Department’s investigation of the alleged BHC medical treatments.  Therefore, we limit our finding to this amount.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2009.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


�State v. Trotter, 5 S.W.3d 188, 193 (Mo. App., W.D. 1999).


�WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 377 (unabr. 1986).


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).


�Id. at 794..


�At the hearing, Warden testified that he was not aware of the $256,236.26 in 2004 and $349,628.34 in 2005, for medical reimbursements, was deposited in into his checking account.  We find his testimony difficult to believe in light of the fact that these amounts exceeded this combined annual household income of $195,000.  We find that he was aware of these deposits.


�Emphasis added.


�In re Panek, 585 S.W.2d 477, 479 (Mo. banc 1979).


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).
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