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DECISION

We grant the application of Christine Walters for reasonable attorney fees and expenses incurred in State Board of Registration for the Healing Arts v. Christine Walters, Case No. 06-1224 HA (“the underlying case”) and in the instant case.  Walters proved special circumstances that would authorize a fee higher than that set forth by statute, and we set a reasonable hourly fee for this case at $200.  We award Walters $37,740 in attorney fees and $2,110.07 in expenses for the underlying case and $48,860 in attorney fees and $1,026.27 in expenses for the instant case.
Procedure


On August 16, 2006, the State Board of Registration for the Healing Arts (“the Board”) filed a complaint seeking to discipline Walters.  Throughout the underlying case, Veronica Johnson and David C. Howard represented Walters.  On March 10, 2008, Walters filed an application for attorney fees.  We held a hearing on November 19, 2008, January 7, 2009, and 
March 29, 2010.  Assistant Attorney General Rex Fennessey represented the Board.  Johnson and Howard represented Walters.  

Commissioner Nimrod T. Chapel, Jr., having read the full record including all the evidence, renders the decision.
  

Findings of Fact

1. At the time the complaint was filed against Walters on August 16, 2006, her net worth did not exceed two million dollars.  She did not own a business or organization of any type. 
2. Walters was represented throughout this matter by David C. Howard and Veronica Johnson of Howard & Johnson, LLC, of St. Louis, Missouri.

I.  Findings from the Underlying Case

3. The Board licensed Walters as a physical therapist in January 2000.  Her license is and was current and active during the events described herein.
4. In 2004, Walters practiced physical therapy at the West County facility of Whole Health Therapy Centers (“Whole Health”).
5. Michael Young was an owner of Whole Health.  Dominic MacCormac was an administrator, not a physical therapist, and was Walters’ immediate supervisor.   

6. Whole Health employed one physical therapist at each facility and had that person supervise physical therapy assistants (“PTAs”).
  Walters was the physical therapist at the West County facility.

7. Whole Health had the physical therapist do an initial evaluation of each patient and formulate and sign the plan of care.  The plan of care was sent to the patient’s physician for approval.

8. The physical therapist assigned either herself or one of the PTAs to administer therapy to each patient.  The PTA administered the physical therapy under the physical therapist’s supervision.  

9. The physical therapist or the PTA administering the physical therapy entered daily progress notes after each therapy session to record observations, what therapy was performed, and what therapy was planned for next session.

10. For patients who were in therapy longer than 30 days, the PTA did a 30-day update in consultation with and co-signed by the physical therapist to be sent to the patient’s physician.  

11. Either the physical therapist or the PTA prepared a discharge summary for each patient.  When the PTA prepared the discharge summary, it was in consultation with and co-signed by the physical therapist.

12. Walters supervised three PTAs at West County.  Although her duties as clinical director allowed her less time to treat patients as a physical therapist, she still practiced physical therapy with some patients.  

13. In 2004, one of Walters’ patients was DL, a 67-year-old male. 

14. On July 8, 2004, Brent T. Allen, M.D., amputated DL’s right leg just above the knee because of severe peripheral vascular disease.

15. On September 10, 2004, Allen referred DL to Whole Health for physical therapy, using a Whole Health form entitled “Physicians Orders, Physical/Occupational Therapy.”
  He 
checked the box for “Evaluate & Treat (Physical Therapy)” as opposed to the one for occupational therapy.  The form listed six broad categories of therapy and many more specific therapies under each broad category with a box in front of each specific therapy for the doctor to check to indicate what therapy the doctor wanted.  Allen checked none of the therapies.  More specifically, he did not check any of the three therapies listed under “Prosthetic Therapy,” namely, “Pre-Prosthetic Care/Training,” “Gait Training/Prosthetic Training,” and “Other.”  Allen provided no other instructions on the form.

16. Walters assumed responsibility for DL’s physical therapy.  When DL began therapy with Walters, DL had a sore on his amputation stump that had not healed.

17. On one of DL’s visits to Walters, DL understood Walters to advise him to treat the sore on his stump with hydrogen peroxide.  DL informed his doctor of what he understood Walters had said.  DL understood Allen to tell him not to use hydrogen peroxide on the sore because it would dry out the skin.  DL stopped using the hydrogen peroxide on the sore. 

18. In addition to the sore on his amputated limb, Walters noticed that DL had an eschar on the tip of the big toe of his left foot.  An eschar is dead tissue that is beginning to separate from the living tissue because of gangrene or a burn.
  The hospital had given DL a shoe or boot to wear on his left foot, but it did not fit.

19. On September 15, 2004, Allen’s physician assistant signed a prescription for DL specifying “wound/orthotic shoe.”
  A wound shoe or orthotic shoe is footwear designed to relieve pressure from the sore part of a foot.

20. Allen’s notes from DL’s September 27, 2004, office visit indicate:  “The left great toe ulcer is healing as well but still has an eschar.  He says his left leg hurts with physical 
therapy.  It appears warm and well perfused. . . .  He is still falling a lot. . . .  I’ve reminded him to be careful. . . .  Emily [the physician’s assistant] has spoken to his therapist about an orthotic for the left foot.”

21. Patient KK was seen at Whole Health from November 28, 2003, through March 29, 2004, for physical therapy.

22. On or about February 12, 2004, patient AH went to Whole Health for physical therapy with a physician’s order for pulmonary rehabilitation to strive to increase endurance and exercise tolerance.

23. On or about August 10, 2004, until October 4, 2004, patient JH was seen for physical therapy at Whole Health.

24. On or about April 13, 2004, patient MW was seen for physical therapy at Whole Health for an initial evaluation.

25. On or about July 13, 2004, patient CW was treated at Whole Health.

26. In the fall of 2003, Whole Health hired Tonya Silvers.  Silvers prepared the billings for Whole Health.  She used the patients’ charts and the progress reports that were turned in to her each day as the basis of her billings.  She kept the patient charts, progress reports, and other patient records under lock and key and thus had full access to them.  

27. Silvers was overtly hostile to Walters, at one point falsely accusing Walters of trying to poison her after Walters brought in breakfast for everyone.  Silvers told MacCormac that she intentionally encouraged employees to complain about Walters.  Silvers prompted them to bring complaints to MacCormac that Walters was responsible for paperwork deficiencies in the patient records.  Silvers brought these concerns to Young’s attention, too.

28. While Silvers and Walters were both employed at Whole Health, someone sent an anonymous e-mail to Young stating that Silvers hid her prior criminal conviction for forging prescriptions using physician prescription pads from Whole Health when she applied for employment.  Silvers admitted that that was true and told the staff, MacCormac, and Young that she thought Walters sent the e-mail.  MacCormac recommended that Young dismiss Silvers.  Young did not dismiss Silvers and placed no restrictions on Silvers’ access to clinical records after that.

29. Walters was terminated from Whole Health on November 15, 2004.  Young and Silvers oversaw Walters’ clearing out her office space.  Walters was escorted from the premises of Whole Health.

30. Silvers was later convicted for stealing $19,000 from Whole Health while she worked there.
II. The Board’s Investigation Before Filing Complaint
31. In 2004 and 2005, the Board received an average of roughly 800 complaints per year.
32. During that time period, the Board employed 15 investigators to investigate complaints and collect evidence.
33. The Board trains its investigators to receive pertinent information of an allegation and interview both the individual making the complaint, as well as the licensee against whom the complaint is made. 
34. Before they conduct investigations, investigators attend a week of instruction and training on the laws governing the Board, and the methods of investigating a complaint and preparing a report for the Board. 
35. Investigators also accompany another investigator and participate in interviews, the collection of documents, and other activities for two weeks as part of their training.
36. 
In November 2004, Walters held a physical therapy license issued by the Board.
37. In 2004, Walters practiced physical therapy at Whole Health.  Walters was terminated from Whole Health on November 15, 2004. 
38. On December 27, 2004, the Board received a letter of complaint from Young, the owner of Whole Health. 
39. In his complaint, Young alleged that Walters was responsible for the following problems:  (1) six patients were being treated without Plan of Treatments being completed and in place; (2) numerous discharge summaries were not completed; (3) daily notes were not completed by Walters; (4) there were three specific complaints from patients on Walters’ lack of attention to their treatments.
40. When the Board received Young’s complaint letter, Board staff verified that Walters held a physical therapist license issued by the Board. 
41. The complaint was presented to the Board’s Complaint Review Committee (“Committee”).  The Committee consists of the executive director of the Board, the Board’s chief medical officer, and the Board’s chief investigator.
42. The Committee determined that the appropriate means of handling the complaint made against Walters was to assign the complaint to an investigator for investigation.
43. Robert Burbridge was the investigator whom the Board assigned to investigate the complaints made against Walters.
44. Prior to serving as an investigator for the Board, Burbridge served as a law enforcement postal inspector for the United States Postal Service for 20 years conducting 
investigations into theft, fraud, and other violations of postal laws.  Burbridge was also trained by the Board on how to investigate complaints. 

45. In his investigation of the complaint against Walters, On February 1, 2005, Burbridge first interviewed the complainant, Young, at Whole Health about the complaints that Young had made about Walters’ treatment of patients and his allegations that Walters had not performed the documentation required of a physical therapist. 

46. Young told Burbridge that Walters had failed to provide treatment plans for patients and had failed to provide 30 discharge summaries to physicians in the last three months of her employment.  Young told Burbridge that when Young confronted her about the missing discharge summaries, Walters refused to “help them” and accused Whole Health of “stealing materials.”
47. Young gave Burbridge the following statements from other employees of Whole Health:

· an e-mail dated October 20, 2004, from Mary Lange addressed to Walters (and copied to MacCormac, President of Whole Health) noting that the charts Lange reviewed did not contain discharge notes;
· a letter from Karen Eargle to MacCormac dated November 23, 2004, in which Eargle notes numerous instances of missing documentation from the Whole Health location where Walters was employed, including discharge notes; 
· a Memorandum of Record that sets forth the concerns of physical therapy assistants Rosanne Mertens, Jason Solimando, and Marilyn Eagan about Walters’ failure to develop initial evaluations, plans of treatment, and discharge summaries.  The memorandum 
contains a statement by Mertens that she had been “placed in a position to deliver services without receiving a copy of the Plan of Treatment,” and a statement by Silvers that she had identified “a large list of delinquent documentation due insurers, lack of insurer authorizations, and related additional paperwork.”
  Silvers, Mertens, Solimando, and Eagen signed the Memorandum of Record on November 17, 2004.
48. At the time of his interview with Young, Burbridge had no reason to believe that Young was lying about the allegations he had made against Walters.
49. On March 3, 2005, Burbridge met Walters and her attorney to discuss the allegations of Young’s complaint.
50. Walters denied the allegations regarding documentation made by Young.  Individuals against whom complaints are made sometimes deny allegations in a complaint that turn out to be true.

51. Walters stated that all of her files were complete except for the files of the patients she had seen on the morning she was terminated.
52. Burbridge included Walters’ statements in his investigation report.  In setting forth what Walters asserted, Burbridge noted in his investigative report:  “The allegation that she did not provide plans of treatment and discharge summaries to physicians is simply not true.”
 

53. Walters informed Burbridge that she had complained of unlawful practices at Whole Health, that she had been fired by Young as a result, and that immediately after her attorney wrote to Young, he complained to the Board about her.  Walters stated to Burbridge that she believed the complaint was in retaliation for engaging in “whistle blowing” activities.
54. Walters stated that she had never been counseled or written up for failure to perform her duties and there was no derogatory information in her personnel file.  Her termination letter states the reason for termination as “the position of Clinical Director has been eliminated.”
  Although Burbridge had a copy of this letter, Young stated that he did not know of its existence and there was no copy in Walters’ personnel file.
55. Walters provided Burbridge with a copy of a letter written by Walters’ attorney to Young.  Burbridge included this document in his investigation report. 
56. During Burbridge’s investigation meeting, Walters also made allegations about Silvers, the billing administrator at Whole Health, who would “take things in and out of the chart in order to do insurance verification to do her billing.”
  Walters told Burbridge that non-clinical staff had access to the files.
57. At the time she spoke with Burbridge, Walters did not have access to any Whole Health patient records.
58. In March of 2005, Burbridge completed and submitted his preliminary report on his investigation of the complaint against Walters.  His report includes the above referenced interviews.  His report also states that Young had accused Walters of contacting four patients to ask them not to continue treatment at Whole Health, cancelling the student internship program with Washington University, and telling prosthetic companies not to send patients to Whole Health.  The report notes that Walters denied contacting patients, but states that patients had contacted her.  She stated that she notified Washington University and the prosthetic companies merely that there was no physical therapist at Whole Health so that students or patients would not show up and find no physical therapist.
59. Burbridge’s preliminary investigation was submitted to the Board’s Physical Therapy Advisory Commission (“the Advisory Commission”).
60. The Advisory Commission consists of physical therapists who advise the Board on matters, including complaints against licensees, involving the physical therapy profession.  The members of the Advisory Commission are not members of the Board itself. 

61. The Advisory Commission makes recommendations to the Board on the question of whether to seek discipline against a licensee.  The full Board reviews the recommendation of the Advisory Commission and the complaint investigation, and thereafter makes a determination of whether or not to seek discipline against a licensee’s license.

62. On March 29, 2005, the members of the Advisory Commission met and reviewed Burbridge’s investigative report.
63. The members of the Advisory Commission were unable to determine from the contents of Burbridge’s investigative report whether Walters had failed to complete the required documentation as alleged in Young’s complaint.  
64. The Advisory Commission members were aware of Walters’ dispute with Whole Health and Walters’ allegation that the complaint was retaliatory for “whistle blowing activities.” 
65. Following its March 29, 2005, meeting, the Advisory Commission requested that Burbridge obtain the patient records that Young complained were incomplete. 
66. On April 18, 2005, at Whole Health, Burbridge personally served Young with a subpoena requesting the patient files mentioned in the Young’s complaint, along with a letter from the Board’s executive director. 
67. Burbridge did not secure an affidavit from Young or from any records custodian.  
68. The Board’s subpoena did not state that Young or anyone else from Whole Health was to appear in person with the original patient files.  It did not require Young to produce sworn 
copies of the patient files, and it did not say that he could produce the documents in lieu of showing up personally with the documents. 
69. Upon receiving the subpoena, Young retrieved the patient files that were responsive to the subpoena.  Less than five minutes elapsed between the time that Young was given the subpoena and when he produced the documents responsive to the subpoena.
70. Burbridge took and reviewed the files as they were presented to him and sent them to the Board.  Some of the files had been discussed at Burbridge’s original February 1, 2005, meeting, and other files were selected at random that day.  Burbridge took patient files from Whole Health that were not the subject of the subpoena and for which he had no written authorization from the patient.
71. Young provided Burbridge with a letter (“the complaint letter”) signed by D.L. and his wife R.L. complaining about the care provided by Walters to D.L.

72. Young gave Burbridge the names of two other patients who Young had claimed had verbally complained of Walters’ treatment, M.A.S., and S.G.
73. On May 11, 2005, Burbridge sent his supplemental investigation report to the Board for review.  Burbridge’s supplemental report includes the L.s’ letter and reports of the following two interviews.

74. Burbridge reported that on April 19, 2005, he interviewed M.A.S., who stated that “Christine was a good therapist.”
  M.A.S. believed that she would be doing better in her walking if Walters, rather than a physical therapist assistant, had continued working with her.
75. Burbridge reported that on April 25, 2005, he interviewed S.G. and that S.G. stated:

Christine was a fabulous physical therapist.  Christine taught her to use her body equipment to use the prosthetic equipment.  In her 
book, Christine was an awesome therapist.  The problem at Whole Health was that they had Christine doing other things besides being a therapist.  They had Christine doing marketing work, advertising and assembling manuals.  They had her giving classes to other physical therapists.  Christine was too busy to do therapy work.  They weren’t using Christine to the best of her abilities.  [S.G’s] complaint was about Whole Health, not about Christine. . . .  When [S.G.] no longer saw Christine regularly, she just gave up going there.  Christine was not the problem, Whole Health management was the problem.[
]

76. Burbridge reported that on April 27, 2005, he interviewed Eargle, a physical therapist who had worked at Whole Health.  Eargle stated:
There were patient records at the Big Bend office that were not completed.  She couldn’t complete them because she had never seen the patients.  It appeared that Christine and PTA’s had seen the patients.[
]
77. Burbridge reported that on April 22, 2005, he interviewed Beth Crowner, with Washington University.  Crowner stated that she had information, not just from Walters, but from other sources that Whole Health “was not a place to send students.”
  Crowner said that the decision to withdraw students from Whole Health was not based only on what Walters said.  “The students felt it wasn’t good, Karen had felt it wasn’t good and the third source, Christine, said it wasn’t a good place for students.”

78. Burbridge believed that he had conducted a sufficient investigation into the complaints made against Walters.
79. When the Advisory Commission reviewed the patient records given to the Board by Young, they noticed the following problems:  records lacked plans of care, records contained incomplete evaluations, and records did not contain discharge summaries.
80. The Advisory Commission members reviewed the patient records produced by Whole Health and prepared a report on the contents and omissions of such records.
81. At the time that it was reviewed by the Advisory Commission, K.K.’s records contained no plan of care with physical therapy treatment goals for K.K. and no discharge summary, and a change in the treatment plan of February 2, 2004, without an order from a physician to do so. 
82. At the time that it was reviewed by the Advisory Commission, A.G.’s records contained no physician order of physical therapy for AG. and no plan of care showing therapist impressions, treatment goals, or a therapy plan for AG. 
83. At the time that it was reviewed by the Advisory Commission, A.H.’s records contained an incomplete evaluation and no discharge summary for A.H. 
84. At the time that it was reviewed by the Advisory Commission, J.H.’s records contained no physical therapy order from the physician for J.H., no plan of care for J.H., and no discharge summary for J.H. 
85. At the time that it was reviewed by the Advisory Commission, L.M.’s records contained no plan of care for L.M., no initial evaluation, and no discharge summary.
86. At the time that it was reviewed by the Advisory Commission, D.S.’s records contained no treatment goals for D.S. in D.S.’s initial evaluation and no documentation of treatment goals until November 2, 2004.
87. At the time that it was reviewed by the Advisory Commission, M.W.’s records contained no initial evaluation for M.W., and a statement concerning M.W.’s treatment plan.
88. At the time that it was reviewed by the Advisory Commission, C.W.’s records contained an incomplete initial evaluation for C.W., no plan of care, and no discharge summary for C.W. 
89. The daily progress notes in the patient records suggested to the Advisory Commission that no written plan of care had been developed. 
90. Some records for patients listed above that did not contain plans of care contained references in progress notes to plans of care.
91. Advisory Commission members did not believe that references to a plan of care in progress notes necessarily meant that a written plan of care existed.
92. The missing documents, such as the plan of care and physician orders, could have formed the basis for discipline of a physical therapist.
93. After reviewing the patient records and investigation of the complaint, the Advisory Commission met to discuss what recommendation to make to the Board. 
94. The Advisory Commission considered the position and allegations of both Walters and the complainant before making their recommendation. 
95. The Advisory Commission members unanimously agreed that disciplinary action was warranted.
96. The Advisory Commission discussed its findings with legal counsel to determine whether cause existed under the Board’s statutes and regulations to seek discipline for the omissions they identified and what recommendation should be made. 
97. The Advisory Commission recommended that the Board offer Walters a settlement agreement; and if Walters rejected that agreement, the Advisory Commission recommended that the Board file a Complaint against Walters with the Administrative Hearing Commission. 
98. The Advisory Commission had no knowledge of charges or the conviction of Silvers at the time it made its recommendation. 
99. In July of 2005, the Board voted to refer the complaint made against Walters to the Attorney General’s Office in order to send a settlement agreement, or, if settlement did not 
occur, to file a complaint with the Administrative Hearing Commission.  The Board members did not review the patients’ files.
100. No one checked Walters’ termination date, and as a result, allegations were made against Walters concerning documents that would have been generated after she left Whole Health.
101. On March 24, 2006, Walters’ counsel David Howard wrote to Tina Steinman, the Board’s executive director.  In his letter, Howard informed Steinman that one of the patients Young had identified as having complained about Walters had not complained at all and was angry that Whole Health had used her name.
102. On March 24, 2006, the Board mailed a proposed settlement agreement to Howard, seeking Walters’ consent to a two-year probationary period.  Walters would be required to notify every medical professional and health care facility with whom she came in professional contact, in writing, that she had been disciplined.  The settlement agreement allowed the Board to impose additional discipline if it believed that Walters had violated any term or condition of the agreement.
103. By letter dated May 4, 2006, Walters indicated her refusal to sign the settlement agreement and insisted that the Board provide her with an evidentiary hearing so that she could clear her name.  Howard again informed the Board that Whole Health was retaliating against Walters and he specifically pointed out that his client had complained of shoddy record-keeping practices at Whole Health.  The letter also states that some of the patient complaints against Walters as alleged by Young had been “debunked by Mr. Robert Burbridge’s investigation.”

104. On May 23, 2006, the Board wrote back to Howard and provided 11 patient files, one for each patient mentioned in the proposed settlement agreement. The Board made no other response to any of Howard’s statements. 
105. After receiving the patient files for the first time, Howard and Walters went through the charts and spelled out for the Board, in phone calls and by letter, problems with the patient files, including missing billing sheets and places where pages had been extracted.  There were billing sheets that did not correlate with the progress notes. 
106. Before June 23, 2006, Howard suggested to the Board’s counsel, Jessica Halting, that she and her staff sit down with him and his client to go through the files.  Howard offered to show the Board what was wrong with the files and how it was not Walters’ fault that the files were incomplete.  Howard told her that shortly after Walters left Whole Health, “there had been an audit by a doctor of physical therapy that found, for the most part, that the charts in both the Big Bend and the West County clinic were in order; and now they weren’t.  And that’s obvious that they weren’t.”

107. On June 23, 2006, Howard wrote to the Board with the following concerns about the records:

· the patient files lacked complete billing records;

· the patient files were “incomplete, [with] obvious deletions of administrative documents that were formerly in the file. There appear to be numerous documents that were simply removed from the files.  For example, one of the charges avers that Ms. Walters failed to devise a plan of care (POC) for a patient and there is no POC in the file.  However, there are several references to the POC by the physical therapist’s assistant (PTA) in the chart, 
and entries by the PTA that the therapy was prescribed and conducted pursuant to Ms. Walters’ POC.”;

· therapist notes were “completely missing from some of the files;”

· discrepancies between dates that patients began their treatment or were seen by a PT or her assistants; and
· the files had serious HIPPA compliance problems – the precise matters that Walters had complained about that resulted in her discharge.
108. Howard had also conveyed the same information to the Board’s counsel in phone calls prior to the complaint filing. 
109. By letter dated June 28, 2006, the Advisory Commission requested that Walters appear and explain the deficiencies in the documentation.  The letter asked that Walters provide “written documents or written statements” that would prove her innocence.
  Further, it requested written evidence proving that the patient files were incomplete and that it was the result of Whole Health’s bad faith.
110. Walters declined the offer because her attorney believed that the Board’s lawyer did not understand the burden of proof and was forcing his client to prove her innocence.
111. By letter dated July 18, 2006, Howard informed the Board’s attorney that Silvers “was recently arrested, taken into custody and charged with a number of felonies in connection with her Whole Health employment.  We have been told those charges include theft by deceit and embezzlement.  I doubt that any reliance on Whole Health’s documents can be considered substantially justified at this point.”

112. Howard closed the letter by insisting that the Board pursue an immediate evidentiary hearing so that Walters could be exonerated.  He told the Board that it would be sued if it didn’t pursue a prompt evidentiary hearing. 
113. The Board’s counsel made no response to Howard regarding Silvers. 
III.  Information to the Board After Filing Complaint

114. On August 16, 2006, the Board filed its complaint with this Commission in the underlying case.
115. In the underlying case, the Board argued that Walters’ conduct was grounds for discipline under § 334.100.2:
(5) Any conduct or practice which is or might be harmful or dangerous to the mental or physical health of a patient or the public; or incompetency, gross negligence or repeated negligence in the performance of the functions or duties of any profession licensed or regulated by this chapter.  For the purposes of this subdivision, “repeated negligence” means the failure, on more than one occasion, to use that degree of skill and learning ordinarily used under the same or similar circumstances by the member of the applicant’s or licensee’s profession;

(6) Violation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]
116. On October 20, 2006, a complaint and probable cause statement against Silvers was filed in the Circuit Court of St. Louis County, Missouri (“the Court”) that read as follows:

Count :  01  STEALING $500 OR MORE – CLASS C FELONY

That Tonya L. Silvers, in violation of Section 570.030, RSMo, committed the class C felony of stealing, punishable upon conviction under Sections 558.011 and 560.011, RSMo, in that between April 4th, 2004 and October 31st, 2005, at 763 S New Ballas Road, in the County of St. Louis, State of Missouri, the defendant appropriated U.S. currency and checks of a value of at least five hundred dollars, which property was in the possession of 
Everson Orthopedic/Whole Health Therapy Center, and defendant appropriated such property without the consent of Everson Orthopedic/Whole Health Therapy Center, and with the purpose to deprive the victim thereof.

*   *   *

Probable Cause Statement of Facts

Defendant worked as director of billing for victim company.  From April 2004 through October 2005 she stole more than $19,000.00 from the company by taking insurance checks and personal checks made payable to victim and depositing them into her personal account.  When informed by her bank that she could not deposit business checks into a personal account, defendant opened a business account under her name, d/b/a Whole Health (the name of victim company) and continued depositing the checks for several more months until the bank finally froze her accounts.  Arrested and mirandized, defendant made a full videotaped confession.[
]

117. On February 20, 2007, Silvers pled guilty to stealing over $500.
118. After the complaint was filed, and after Amy Braudis entered as Board counsel, Howard repeated to her all of the problems with its case. 
119. On March 8, 2007, Walters filed her answer to the complaint and informed the Board again that:
The files and records upon which the complaint is based have been subject to intentional spoliation by Whole Health Therapy Centers, L.L.C. and the Complaint to the Board was not meritorious and based upon an illicit motive to retaliate against [Walters] for having made a claim of wrongful discharge as a whistleblower . . . 
120. On March 29, 2007, Walters deposed four witnesses:  MacCormac, former program director for Whole Health, and three former patients whom Young had identified as having complained about Walters, D.L., S.G. and M.A.S.

121. During the MacCormac deposition,
 the Board learned again that Silvers was a felon and that she had been convicted of felony stealing from Whole Health by stealing Whole Health checks and depositing them in her personal bank account.  This went on from April through October of 2005, the same time period in which the patient files had been produced. 
122. The Board also learned that Silvers had a criminal record that predated her employment with Whole Health.  She had failed to list the prior conviction on her application and after Whole Health learned of it, it did not discipline her, remove her as custodian of records, or limit her access to the patient files.
123. The Board also learned from MacCormac’s testimony that Silvers had access to the patient files “24/7” while she worked for Whole Health and that she had a personal animus towards Walters and encouraged other employees to complain about her. 
124. MacCormac told the Board that Walters discharged her duties without exception to ensure proper clinical care, not only by herself, but by those staff who executed their responsibilities on her order. 
125. The Board also learned that another physical therapist remained on duty at Whole Health after Walters left. 
126. Walters also deposed D.L., a man that Young had identified to the Board as having given him a written complaint letter about Walters.
127. In that deposition, the Board learned that the complaint letter was suspect.  D.L. denied complaining about Walters and stated repeatedly that she had done nothing to harm him. The complaint letter states that D.L. complained to Silvers on October 16, 2004, a Saturday.  
D.L. testified that he had never been to Whole Health on a Saturday and had no idea who Tonya Silvers was.
128. The complaint letter states that Walters had failed to look at D.L.’s wound from August until November 2004.  D.L. testified that this was not true, that she had looked at the wound several times during that period.  Walters’ records state that she treated D.L.’s wound on September 14, 2004, and D.L. testified that he believed that this was when he began treatment with her.

129. The complaint letter is not dated.  It is written in the first person by a person who is obviously not D.L. or R.L., but the only signatures are theirs.

130. The Board learned that both MacCormac and D.L. denied writing the complaint letter.  D.L. testified that the letter was brought to him, and he and his wife signed it.  MacCormac testified that the letter contains terms that she would never use and is inconsistent with her writing style.  She stated that she assumed that it was dictation from D.L. or R.L.
131. By March 29, 2007, the Board knew that Young had lied to them about three patient complaints and knew that the written “complaint” from D.L. was questionable.
132. After the filing of the complaint, but before the evidentiary hearing before this Commission, the Board offered Walters the opportunity to appear before it, and Walters did not do so.
133. Throughout the underlying case, the Board never took Walters’ deposition.

134. We held a hearing on November 19, 2008, January 7, 2009, and March 29, 2010.
IV.  Attorney Fees Amount
135. The number of hours spent by counsel from the date of the complaint filing through March 7, 2008, is 110.8 for Howard and 77.9 for Johnson, for a total of 188.7 hours.  Walters 
incurred $2,110.07 in expenses defending herself in the licensing matter through March 7, 2008. Those expenses were reasonably incurred.  The number of hours spent by counsel in the instant case is 244.3.  Walters incurred $1,026.27 in expenses in the instant case.
136. Counsel charged $300 per hour for the work of Howard and $250 per hour for the work of  Johnson.  Based on the hourly rates sought by Howard and Johnson, the total fee request for the relevant time period is $52,715.  

137. Howard has been an active litigator for almost 38 years, including litigation against state and local governments relating to abuse of governmental power.  He has 15 years of experience litigating federal class action lawsuits, including institutional litigation against schools, prisons, and youth institutions.  He has a background in constitutional litigation and in the representation of clients who are in disputes with state agencies.

138. For 26 years, Howard has been counsel of record for a health care entity and is therefore familiar with legal obligations relating to medical records and compliance with state and federal regulations including HIPAA.   Howard has litigated numerous employment discrimination cases, including retaliation claims, whistleblower claims, and cases involving the public policy exception to the at-will employment doctrine.

139. From his years of practice in the St. Louis area, Howard is familiar with the hourly rates charged by attorneys in constitutional litigation and employment litigation.  Those rates range from $300 to $475 per hour for comparably experienced counsel. 

Conclusions of Law 


We have jurisdiction to hear Walters’ application.

I.  Exhibits

At the hearing, we took objections to Exhibits M and N with the case.  By order dated December 15, 2009 (“the order”), we sustained the Board’s objections.  Walters objected to Exhibit V.  In the order we overruled the objection and admitted Exhibit V.  At the hearing we sustained objections to Exhibits 2 through 11.  In the order, we vacated that ruling and admitted the exhibits.

We affirm our rulings for the reasons set forth in the order.  We incorporate the order by reference and provide it as an attachment to this decision.
II.  Legal Standard for Attorney Fee Applications

Section 536.087.1 states:

A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
A.  Agency Proceeding/Contested Case

An agency proceeding is “an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel[.]”
  A “contested case” is “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  The relevant inquiry is not whether the agency actually held an “adversary proceeding in a contested case,” but whether a statute, ordinance, or constitutional provision required the agency to do so.
  


The “State” is “the state of Missouri, its officers and its agencies.”
  The Board is a state agency.  The underlying case was one that the Board brought to establish cause to discipline Walters.  Section 621.045
 requires that we determine such a case after an adversary hearing.  An assistant attorney general represented the Board in the underlying case.  Therefore, the underlying case was a contested case and an agency proceeding.
B.  Prevailing Party

Section 536.085(2) defines a “party” to include:  

(a) An individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated[.]

Walters’ net worth at the time that the Board filed the underlying complaint was within the amount that allows her to be a party in a fee proceeding.  


Section 536.085(3) defines “prevails” as:

obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.] 

In the underlying complaint, the Board asked that we find cause for discipline against Walters.  We decided that Walters was not subject to discipline.  Clearly, Walters prevailed.


On the issue of whether Walters “obtained” the favorable result, the Court of Appeals has defined “obtained,” as used in § 536.085(3), as:

 “Obtain,” in its simplest form, means “to get possession of ... to arrive at; to reach; to achieve....” Webster's Dictionary of the English Language, Unabridged 1236 (Encyclopedia Ed.1977).[
]

When the favorable result comes after the prevailing party has actively contested the agency’s action, the prevailing party has “obtained” the favorable decision.


Walters hired counsel and actively contested the Board's complaint at the hearing.  Walters obtained the favorable result and qualifies as a prevailing party.
C.  Substantially Justified

A prevailing party is entitled to an award of attorney fees and expenses unless we determine that (1) the State’s position was substantially justified or (2) special circumstances make an award unjust.
  The Board argues no “special circumstances” that would make an award of attorney fees unjust, and we find none.  Therefore, attorney fees and expenses are to be awarded unless the State’s position was substantially justified.  Walters’ fee application contends that the Board was not substantially justified.


Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding or civil action creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  


The Board must present a prima facie case that he had a reasonable basis in both fact and law for his position, and that this basis was not merely marginally reasonable, but clearly reasonable, although not necessarily correct.
  The Board must bear its burden based on the facts previously found in the underlying case and the additional information shown at the attorney fee hearing as to matters that led to its decision to file a complaint against Walters.  We must take 
into consideration not just the facts as determined in the underlying case, but also how these facts reasonably may have appeared to the Board.
 


Also relevant is the thoroughness and quality of the Board’s investigation.
  “The State has a duty to present a prima facie case explaining the investigative process and defending the reasonableness of the action it took.”
  The Board must “demonstrate a sufficiently thorough and sufficiently objective investigation to ensure confidence that the result of the investigation could be viewed as substantially justified.”
  We may find against the Board for its “failure to properly investigate in the manner a reasonable person would have in similar circumstances,” that is, if “the investigation was not sufficiently thorough and sufficiently objective that it could be said that the discipline was substantially justified by the facts that were known or should have been known at the time the action was taken.”
  More specifically, an agency may fail to show substantial justification if it did not make a thorough review of the documentation upon which it relied, did not conduct thorough interviews of the witnesses, did not interview pertinent witnesses, or did not take into account contrary evidence readily available to it.

1.  The Director's Position Throughout Case


Walters argues that even if the Board shows substantial justification for filing the disciplinary action, the Board must also show substantial justification for continuing with the disciplinary action.  Walters contends that the Board was without justification – not just to file the complaint, but to proceed to hearing on the complaint.

The Board counters that the law provides that it only has to justify its position at the time of filing the initial complaint, relying on the following language in § 536.087.3:

Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency's decision leading to the position at issue in the fee application.

(Emphasis added.) 


The case cited, Dishman v. Joseph, does not support the Board’s position.  That case resolved a split in case authority over whether the fee applicant had the burden of proving that the agency was in bad faith – an issue not present here.  In fact, language in Dishman supports Walters’ position:
Thus, the fee hearing is not to be treated as a hearing on a motion for reconsideration.  Rather, at the fee hearing, the PAB could only determine whether the agency’s position was substantially justified when it suspended Nurse Dishman, in light of the underlying record in the case which was decided in her favor and in light of the facts and investigation which the agency showed it considered in deciding to suspend her and in trying to uphold that suspension.[
]


In its determination that this Commission had authority to make fee awards in underlying administrative proceedings that had been appealed for judicial review, the Hernandez court stated:
The Commission, therefore, retained jurisdiction over Dr. Hernandez fee case even after the underlying proceeding was appealed, and it had authority to award fees incurred during the circuit court proceeding if it found that the Board’s position 
throughout the underlying case was not substantially justified.[
]
In addition, we agree with Walters’ position that if the only consideration was the initial decision to file the complaint, there would have been nothing at issue in State ex rel. Pulliam v. Reine.
  The court reviewed the decision to proceed with a disciplinary case after a finding that the licensee should not be placed on the employment disqualification list.

We interpret “position of the state” in § 536.087.1 and “the position at issue in the fee application” in subsection 3, liberally, consistent with the remedial purposes of the legislation.  

The Missouri statutes in question are patterned after the Federal Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 2412 (1982). The purpose of this law is to require agencies to carefully scrutinize agency and court proceedings and to increase accountability of the administrative agencies. . . .  The law is designed to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses. . . .[
]


“Abusive or unreasonable government behavior” can occur not just by an agency initiating actions without substantial justification, but also by continuing the action when the facts supporting the original action change in a fashion that destroys the original rationale.  A citizen litigant can be just as damaged by an agency continuing with what, in the midst of litigation, has become a position lacking in substantial justification as the citizen can be damaged by an action unjustified from the beginning.  

Also, the principle followed by the United States Supreme Court in regard to the EAJA is that it is the agency’s position in the proceeding taken as “an inclusive whole” that must be 
substantially justified.
  The Supreme Court resolves a dispute over whether attorney fees should be allowed when an agency had no substantial justification for some of the documents demanded in a subpoena but did have justification for other documents.  The Court of Appeals held in favor of the agency, but described in dicta a situation closely analogous to the instant case:

Without deciding the extent of the Customs Service's summons power under § 1509, we find that the district court did not abuse its discretion in determining that the government was substantially justified in its position.  As the Supreme Court has noted, “the EAJA ... favors treating a case as an inclusive whole, rather than as atomized line-items”.  Commissioner, Immigration and Naturalization Service v. Jean, 496 U.S. 154, 161-62, 110 S. Ct. 2316, 2320, 110 L.Ed2d 134 (1990).  There may well be situations in which the government is justified initially but its subsequent unjustified actions merit an award of attorney's fees for the unjustified portion of the conduct.  For example, the government might have suspicion to justify investigating an importer; the investigation might reveal that the government's suspicions were wrong, yet the government might nonetheless persist in bringing suit for allegedly owing duty.  This appeal, however, does not present such a situation, and the district court did not abuse its discretion either in treating the case as a whole or in determining that the position of the government was, as a whole, substantially justified.[
]

We consider this dicta instructive only, but it does support our interpretation of § 536.087 to require the agency to show substantial justification for continuing with an action after the original facts relied on change significantly.  

Therefore, even if we had found that the Board’s action was substantially justified when it decided to file the underlying complaint, we conclude that Walters may be granted attorney fees pursuant to § 536.087 if the Board's position at the hearing was not substantially justified.  
We overrule the Board’s objections to evidence on information about the case that the Board received after filing the complaint.
2.  Substantial Justification in Walters’ Case


The Board argues that its position was substantially justified because it had evidence before it that Walters was responsible for the incomplete patient files.  No one disputes that the files were incomplete.  The Board provided sufficient evidence that the missing documents, such as the plan of care and physician orders, could have formed the basis for discipline of a physical therapist.  There was a substantial justification under the law for seeking discipline.  The question is whether there was substantial justification in fact – the fact that Walters was responsible for the incomplete files and should be disciplined for their condition.

The Board argues that its investigation was thorough.  The Board’s investigator, Burbridge, initially spoke with Young and with Walters.  But Walters notes that at the time she spoke with Burbridge, she did not have access to any patient records, and it would have been impossible for her to explain why documents were missing from files that she had not even seen.  Even at the first meeting, Walters made Burbridge aware of the potential “whistle blowing” nature of the case and pointed out the timing of her attorney’s letter to Young and Young’s complaint to the Board.

The Board relied on several Whole Health staff documents that mention document problems associated with Walters.  But in Burbridge’s supplemental investigation report, there are clearly discrepancies in Young’s allegations.  Young gave Burbridge the names of two patients who he claimed had lodged verbal complaints against Walters.  Both patients, however, had no complaints about Walters, and in fact praised the care they had received under her supervision.  Both had complaints about Whole Health, and one patient discontinued her treatments there when it was apparent that Walters was not going to be her therapist.


Burbridge’s interview with Washington University instructor Crowner did not support the allegation that Walters was on a personal vendetta against Whole Health.  Crowner noted that information of Whole Health’s problems had come from several sources, including her students.  Walters contended that, contrary to the allegations that she contacted patients to dissuade them from continuing therapy at Whole Health, she was contacted by patients and told them that there was no physical therapist there so they would not report for treatment.  Walters’ assertions that her patients contacted her are plausible based on the glowing reviews from the two patients that Burbridge interviewed.

Walters stated that she had never been counseled or written up for failure to perform her duties and there was no derogatory information in her personnel file.  Her termination letter states the reason for termination as “the position of Clinical Director has been eliminated.”  Although Burbridge had a copy of this letter, Young stated that he did not know of its existence and there was no copy of it in Walters’ personnel file.

As early as May 11, 2005, the date of the supplemental report, the Board had information that there was a problem at Whole Health, and at least a significant portion of the evidence did not support the allegation that it was Walters.

By letter dated June 23, 2006, Walters’ attorney informed the Board of additional problems with the files – problems that would not have been Walters’ responsibility, such as incomplete billing records.  Walters noted that there were references to documents that were missing and therapist notes that were completely missing.  Finally Walters noted that the files had HIPAA problems – the issue that Walters had complained about to Whole Health.

At this point in time, the Board had a set of very incomplete patient files and very little evidence as to why they were incomplete.  Walters suggests that the records were removed by Whole Health staff to incriminate her.  The Board counters that when served with the subpoena, 
Young retrieved the records quickly and would have had no time to remove documents.  Walters did not have to prove who took the documents or when they were taken.  The Board had to prove that Walters did not compile the documents or follow the procedures required of a physical therapist.  Young’s allegations and a few staff e-mails and memos are insufficient when compared to Walters’ firm, consistent denials and the evidence that supported her.

The Board was also informed a month before filing its complaint that Silvers, who had full access to the files and who had a negative history with Walters, had been arrested and charged with felonies involving theft from Whole Health.


We agree with Walters’ assertion that at the time the complaint was filed, the Board did not have substantial justification for its position that Walters was subject to discipline.


After the complaint was filed, the Board’s case deteriorated even further when Silvers pled guilty to felony stealing over $500.  The underlying conduct set forth in the criminal charge was stealing more than $19,000 from Whole Health.  There was nothing tying the missing documents to anything that Walters did or did not do.  Questions about the validity of the Board’s subpoena and whether the complete records had been produced by Whole Health caused a member of the Advisory Commission who testified at the underlying case hearing to admit that her perspective of the case would change if she knew that the complete record had not been provided:
COMMISSIONER DOUGHTY:  I just – this is your expert that has reviewed these records.  I’m a lay person, but I am deeply troubled by what strikes me on its surface to be an incomplete record.  Does that not trouble you as well?

THE WITNESS:  Yes.

COMMISSIONER DOUGHTY:  And is it something – why would you conclude or have you concluded that this is a deficiency that we should attribute to Christine Walters?  Do you have any reason 
to know why this record is incomplete?  Do you know anything about that? 

THE WITNESS:  I do not.[
]
On March 29, 2007, depositions further indicated that Young had not been truthful with Burbridge.  The “horrible, vindictive, incompetent” employee described by Young was described by the former program director for Whole Health as follows:

[MacCormac testimony]:  . . . . When at that time I was familiarizing with the operations of Whole Health and had the distinct pleasure to meet Christine Walters, it was obvious that she was extraordinarily hard working; extraordinarily detail oriented.  Professional in her discharge of duties, and was much beloved, especially by the patients and then the staff.  And through a process of influence over months that followed, the administrator of the facility was let go, and Christine was given significant promotion, which she in terms of her duties thereafter deployed with extraordinary dedication.[
]
MacCormac confirmed the negative relationship between Silvers and Walters, stating that she believed that Silvers was the main instigator of the conflict.  MacCormac confirmed that Silvers had been convicted of stealing from Whole Health.


Interviews with patients S.G. and M.A.S. as set forth in Burbridge’s supplemental investigative report had already countered Young’s assertion that two patients, S.G. and M.A.S., had verbally complained about Walters.  To the contrary, they thought she was wonderful.  All that remained of Young’s contention that patients were complaining about Walters was the written complaint allegedly signed by D.L. and R.L. about D.L.’s care quoted below:
Dominic MacCormac

President & Chief Operating Officer

WHOLE HEALTH Therapy Centers
The Vestibular, Amputation & Pulmonary Experts

Phone: (314) 821-9800 Fax: (314) 821-9804 www.WholeHealth.bz

Email: Dominic MacCormac@WholeHeaIth bz

Re: Service Complaint/[D.L.]
On 10-16-04 and 11-17-04, Mr. & Mrs.[L.] filed a verbal complaint with Dominic MacCormac and Tonya Silvers against Christine Walters/PT, Clinical Director.

Mr. & Mrs. [L.] filed a verbal complaint with Dr. Allen on the care service delivered by Christine Walters some days prior.

In therapy, the patient/[D.L.] was instructed to put on his shoe while undergoing gait training, even though they tried to explain that Dr. Allen had specifically told him not to secondary to a healing toe wound. [D.L.] was then told to stay seated in chair at all times except when in bed, even though they then said it was important for circulation to move.

[D.L.] discussed the concern about the long-standing sore on his severed limb site with Christine

Walters. Stating that this has been there since 8-04, they were then advised to apply cream after

Hydrogen Peroxide, which they have been doing since. They informed Christine that her advice

was in contrast to Dr. Allen’s.

Mr. & Mrs. [L.] stated that were both ignored and sullied for weeks by Christine Walters since filing the complaint.

On 11-10, I overheard Mr. & Mrs. [L.] talking about the wound. I asked how long it had been there & what was being done to attend to it, and when was the last time our PT specialist/Clinical Director had looked at it. They responded that it has not been looked at since 8/04 and that they were using Hydrogen Peroxide on it. I immediately directed Christine Walters to examine the wound site and call Dr. Ludwig to see if using Hydrogen Peroxide were correct, I believing that the site needed to be dry in order to heal. On calling Dr. Allen, this was confirmed: the patient was to use warm soap & water, not Hydrogen Peroxide, then dry pack to promote healing. I then directed Christine to contact the patient with this information which was done.
[Signatures of D.L. and R.L.
]


At D.L.’s deposition on  March 29, 2007, he testified that there was a difference of opinion between his doctor and Walters as to two medical matters, but that he had lodged no complaint against Walters.  He had no idea who Silvers was and had never been at Whole Health on a Saturday, one of the dates referenced in the letter.  D.L. denied writing the letter and stated that it was brought to him and his wife, and they signed it.  D.L. believed that it referenced a disagreement between Walters and his doctor, but was not a complaint against her.  He 
repeatedly testified to the effect, “I don’t have anything against Ms. Walters, and I still don’t.  It was a difference of opinion, that’s all.”
  MacCormac testified that she assumed that the complaint letter was dictated by D.L. or R.L.  The letter is not dated, and there is no clue who the “I” in the letter is supposed to be.

While testimony about Walters’ relationships with patients and other employees is not directly related to the Board’s charges of failing to have required documentation in patients’ files, it should have sent up giant red flags about the credibility of the instigator of the case against Walters.  At this point almost everything that Young told Burbridge at the initial interview had been refuted by other evidence.


At the time of the hearing, the Board was faced with incomplete records that could not be shown to have been complete when received from Whole Health.  The primary person accusing Walters had been consistently untruthful.  A convicted felon with a grudge against Walters had complete access to the patients’ records.  There was nothing tying Walters to the records except that these were her patients.  There was no positive evidence that the required documents were not in the files because Walters did not create them.

We deny the Board’s defense that it was substantially justified in its position when filing the underlying complaint, or in the alternative, when continuing to proceed at the underlying hearing.  Accordingly, Walters is a prevailing party in an agency proceeding who shall be awarded reasonable fees and expenses as provided in §§ 536.085 and 536.087.
III.  Amount of Fees
A.  Hours

Section 536.085(4) provides:
The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that . . . attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]

The number of hours spent by counsel from the date of the complaint filing through March 7, 2008, is 110.8 for Howard and 77.9 for Johnson, for a total of 188.7 hours.  The parties have stipulated that the Board has no objection to the amount of time spent by Walters’ counsel after August 16, 2006, in the underlying matter.  This stipulation was entered on November 9, 2008.  Walters incurred $2,110.07 in expenses defending herself in the licensing matter through 
March 7, 2008.  Those expenses were reasonably incurred. 

By order dated January 7, 2011, we ordered Walters to provide evidence of the number of hours spent by counsel and the amount of any expenses incurred in this attorney fees case.  Walters responded on January 14, 2011, and the Board responded on January 20, 2011.  The parties agree that the number of hours spent by counsel for this attorney fees case is 65.6 for Howard
 and 178.7 for Johnson, for a total of 244.3 hours.  Walters incurred $1,026.27 in expenses that were reasonably incurred.
B.  Special Factor


Section 536.085(4) allows no more than $75 per hour for a reasonable fee unless we determine “that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]”
  The limited availability of qualified attorneys in the area willing to take a case at the $75-per-hour rate has been interpreted as a special factor 
justifying a fee greater than $75 per hour.
  “The party requesting an award of attorney's fees bears the burden of introducing competent and substantial evidence to support the claim that a special factor exists.”
  

In discussing the corresponding federal statute,
 the United States Supreme Court stated:

[T]he “special factor” formulation suggests Congress thought that $75 an hour was generally quite enough public reimbursement for lawyers’ fees, whatever the local or national market might be.  If that is to be so, the exception for “limited availability of qualified attorneys for the proceedings involved” must refer to attorneys “qualified for the proceedings” in some specialized sense, rather than just in their general legal competence.  We think it refers to attorneys having some distinctive knowledge or specialized skill needful for the litigation in question-as opposed to an extraordinary level of the general lawyerly knowledge and ability useful in all litigation.  Examples of the former would be an identifiable practice specialty such as patent law, or knowledge of foreign law or language.  Where such qualifications are necessary and can be obtained only at rates in excess of the $75 cap, reimbursement above that limit is allowed.

Federal courts have developed a three-part test to determine whether a higher rate may be allowed due to the attorney’s “distinctive knowledge or specialized skill”:

The Ninth Circuit has stated that three requirements must be met before higher fees can be awarded on this basis:  “First, the attorney must possess distinctive knowledge and skills developed through a practice specialty.  Secondly, those distinctive skills must be needed in the litigation.  Lastly, those skills must not be available elsewhere at the statutory rate.

Howard argues that his experience in constitutional matters was necessary “to defeat the State’s efforts to switch the burden of proof from itself to Walters.”  While some of the 
correspondence from the Board appears to ask for documents and testimony from Walters to prove her innocence, the Board had to bring its case before this Commission.  There was no danger of any “switch” in the burden of proof in determining whether there was cause for discipline.

In this case, there are special circumstances that justify the higher rate ordered herein.  The rates that follow are in excess of the $75 floor for attorney fees set forth in § 536.085(4) as enacted by the Missouri Legislature by HB 143 in 1989.  The special factor that the award of attorney fees is based upon is that set forth in § 536.085(4) – “the limited availability of qualified attorneys for the proceedings.”


Evidence that the party sought out other attorneys and was turned down because of lack of expertise to take the case is a special factor.
  Walters presented competent evidence that she had trouble locating an attorney that possessed the qualifications necessary to litigate the issues raised in this proceeding.  Specifically, Walters required an attorney who understood and could advise her on the complicated implications of being a whistle blower.  She also needed someone who understood the protection of civil rights, consumer advocacy, and litigation against a sovereign.


The statute requires only that the person demonstrate the “limited availability” of qualified attorneys.  The term “qualified” is not elsewhere defined in statute in regard to 
§ 536.085(4).  Missouri courts look to the commonly understood meaning of terms in interpreting statutes.  “Qualified” is defined as “fitted (as by training or experience) for a given purpose : COMPETENT[.]”


Walters testified that she began looking for counsel the day she was fired from Whole Health in November 2004.  She looked for attorneys who specialized in employment law, especially in health care matters.  She had a difficult time finding anyone that did that type of law and, when she did, they either could not help her or were not interested.  It took her about a week to find an attorney.

Walters testified that she could not find a lawyer to take the case for $75 per hour.  She further testified as to the competence necessary for a lawyer to be able to prosecute the State of Missouri in a case that involved litigating issues that either because of lack of judgment or experience went well past a reasonable point of termination.  That is, the Board had facts in its possession showing that it was not substantially justified in its prosecution.  Under ordinary circumstances, Walters’ counsel could have explained (which they did) the lack of substantial justification and the issue would have been resolved.  This case, however, required a trial lawyer who could draw on years of experience in protecting the disenfranchised, the poor, and the unschooled from government oppression.  A lawyer competent for these tasks requires extraordinary experience and a measure of training beyond general competence demonstrated by graduation from law school.  Specifically, Walters’ lawyer has decades of experience in representing clients in matters similar to this.  Further, the decades of not only representing plaintiffs in employment and class action issues, but also litigating these complex, fact intensive and controversial cases was also necessary for a finding of competence in this case.  Finally, Walters’ counsel is a scholar, having written extensively on the rights of consumers, the role of government, and the specific litigation necessary to confront governmental abuses lended itself to the matters of the issues in this case.
 
Any reading of § 536.085(4) to the contrary is inconsistent with the plain meaning of the statute and beyond the statutory authority of this tribunal.  Walters has shown special factors that justify a fee higher than the $75-per-hour statutory rate.  


Both parties testified about the prevailing rates in different areas.  The court in a recent case stated:  “Such a “market rate” consideration, in and of itself, does not constitute a special factor justifying enhancement of the statutorily allowed attorney fees.”
  But since we have already made the determination as to special factors, we use the testimony to determine what rate to allow.


Howard testified that the hourly rates charged by attorneys in constitutional litigation and employment litigation range from $300 to $475 per hour for comparably experienced counsel.  The Board’s witness, Loretta Schouten, an attorney who represents licensing agencies in Jefferson City, testified that the rate charged to state agencies for representation in professional licensing cases ranges from $68 per hour to $150 per hour.  She testified that she thought a fee of $250 to $300 per hour would be excessive.

We find that special circumstances justify a higher fee than that set by statute, but we find that a reasonable hourly attorney fee for this case is not the rate requested, but is $200.

Summary


Walters is entitled to an award of attorney fees and reasonable expenses because she is the prevailing party in the underlying case and the Board failed to prove that its position was 
substantially justified.  Walters proved special circumstances that would authorize a fee higher than that set forth by statute, and we set a reasonable hourly fee for this case at $200.

SO ORDERED on February 28, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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�Pet. Ex. I.


�Resp. Ex. 15.


�The deposition transcripts of M.A.S. and S.G. was entered in the underlying case as an offer of proof.


�Underlying case Ex. 6.


	�Section 536.087.   


	�Section 536.085(1).


	�Section 536.010(2).


	�Lipic v. State, 93 S.W.3d 839, 841 (Mo. App., E.D. 2002).


	�Section 536.085(5).


	�RSMo Supp. 2010.


	�Melahn v. Otto, 836 S.W.2d 525, 529 (Mo. App., W.D. 1992).


	�Id.  


	�Section 536.087.1.


	�Dishman v. Joseph, 14 S.W.3d 709, 716-19 (Mo. App., W.D. 2000); Joseph v. Dishman, 81 S.W.3d 147, 153 (Mo. App., W.D. 2002).


	�Dishman, 14 S.W.3d at 716, 718-19


	�Dishman, 14 S.W.3d at 718-19; Joseph, 81 S.W.3d at 151-52.


	�Pulliam v. State, 96 S.W.3d 904, 907 (Mo. App., W.D. 2003) (citing Joseph, 81 S.W.3d at 151). 


	�Joseph, 81 S.W.3d at 153.


	�Id.


	�Id. at 151-53.


�Dishman, 14 S.W.3d at 718 (emphasis added).


�Hernandez v. State Bd. of Regis’n for the  Healing Arts, 936 S.W.2d 894, 901 (Mo. App., W.D. 1997) (emphasis added).


�108 S.W.3d 148 (Mo. App., W.D. 2003).


	�White v. Missouri Veterinary Medical Bd., 906 S.W.2d 753, 755 (Mo. App., W.D. 1995), cited with approval in Greenbriar Hills Country Club v. Director of Revenue, 47 S.W.3d 346, 358 n.41 (Mo. banc 2001).


	�Commissioner, I.N.S. v. Jean, 110 S. Ct. 2316, 2320 (1990).


	�U.S. v. Rubin, 97 F.3d 373, 375-76 (9th Cir. 1996) (emphasis added).


�Underlying case tr. at 184-85.


�Underlying case Ex. 6 at 16.


�Resp. Ex. 2, attachment 6.


�Underlying case Ex. 5 at 12.


�The Board objected to four hours claimed by Howard in his affidavit.  In the Board’s response, it states that Howard has agreed to subtract four hours from his original claim.


�Emphasis added.


�McMahan v. Missouri Dep’t of Social Servs., 980 S.W.2d 120, 127 (Mo. App., E.D. 1998).  


	�Hutchings ex rel. Hutchings v. Roling, 193 S.W.3d 334, 350 (Mo. App., E.D. 2006).


�28 U.S.C. § 2412.


�Pierce v. Underwood, 108 S.Ct. 2541, 2554 (1988).


�In re Application of Mgndichian, 312 F .Supp.2d 1250, 1264 (C.D. Cal. 2003).  


	�See Hutchings, 193 S.W.3d at 350 (guardian testified about his difficulty finding an attorney who could and would take the case).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1017 (11th ed. 2004).


�Sprenger v. Department of Public Safety, 2010 WL 3629549, at 4 (Mo. App., W.D. Aug. 21, 2010).
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