Before the

Administrative Hearing Commission

State of Missouri

CHRISTINE WALTERS, P.T.,
)



)



Petitioner,
)




)


vs.

)

No. 08-0439 AF



)

STATE BOARD OF REGISTRATION
)

FOR THE HEALING ARTS,
)




)



Respondent.
)



)

ORDER

We grant the portion of the State Board of Registration for the Healing Arts’ (“the Board”) motion for partial summary determination that asks us to limit Christine Walters’ request for attorney fees and expenses to those incurred after the Board filed its complaint.  We deny the motion as to whether Walters is entitled to more than the statutory hourly amount of attorney fees.
Procedure


On March 10, 2008, Walters filed a petition for attorney fees.  On October 1, 2008, the Board filed a motion for partial summary determination and suggestions in support.  On 
October 17, 2008, Walters filed suggestions in opposition to the motion.

Our Regulation 1 CSR 15-3.440(3) provides that we may decide all or any part of this case without a hearing if the Board establishes facts that (a) Walters does not dispute and (b) entitle the Board to a favorable decision.  The following facts are undisputed.

Findings of Fact

1. On August 16, 2006, the Board filed a complaint against Walters.  We opened Case No. 06-1224 HA (“the underlying case”).  By decision dated February 8, 2008, we determined that there was no cause to discipline Walters.
2. Walters seeks attorney fees for legal representation undertaken before and after the Board filed its complaint.
Analysis
A.  Expenses Incurred


The Board asks us to grant summary determination on the issue of any expenses Walters incurred prior to the Board filing a complaint with this Commission.


Section 536.087.1
 applies to agency proceedings:

A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding . . . .

(Emphasis added.)  An agency proceeding is defined as “an adversary proceeding in a contested case pursuant to this chapter[.]”  A contested case is “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  A contested case is commenced “by the filing of a writing by which the party or 
agency instituting the proceeding seeks such action as by law can be taken by the agency only after opportunity for hearing[.]”


Walters cites Hernandez v. State Bd. of Regis’n for the Healing Arts,
 and Hutchings v. Roling.
  While both these cases make it clear that fees are available for representing a party before the administrative agency, the circuit court, and the appellate court, and in defending the fee amount, they do not address whether any fees are authorized before the case is commenced at the administrative agency – in this case this Commission.


The Board cites Douglas v. Baker,
 a federal case that analyzed when attorney fees were available in an “adversary adjudication,” a term similar in meaning to Missouri’s “contested case” definition.  The Douglas court found that fees incurred for pre-litigation work on passport applications were not recoverable because they were not incurred as part of an adversary adjudication.  The work was not part of the civil action at issue and was not a separate adversary adjudication because no opportunity for hearing was required.
  Similarly, there was no contested case agency proceeding and no right to a hearing during the Board’s investigation – only when the Board made its decision and filed a complaint with this Commission.

We agree with the Board that the contested case for which Walters might recover attorney fees began when the Board filed its complaint with this Commission.  We grant the motion for summary determination as to this issue.
B.  Statutory Hourly Rate


The Board asks us to grant summary determination on the issue of whether Walters’ attorneys are entitled to more than the $75 rate set forth by statute.
  The Board makes many 
arguments asserting that there are no special factors that would support a higher hourly rate, but has failed to establish this as an undisputed fact.  Walters clearly disputes this and should be allowed to produce additional evidence, if she chooses, to support her argument.  We deny the motion for summary determination as to this issue.

Summary


We grant part of the Board’s motion and deny part of it.  We will convene the hearing on November 19, 2008, as scheduled.

SO ORDERED on November 4, 20008.



________________________________



DOUGLAS M. OMMEN


Commissioner
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