Before the

Administrative Hearing Commission

State of Missouri

TERI GRAVES and DOUGLAS WALP, 
)



)



Petitioners,
)




)


vs.

)

No.  99-3552 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On November 22, 1999, Teri Graves and Douglas Walp filed a petition appealing the Director of Revenue’s (Director) final decision to deny parts of their fuel tax refund claim.  


On December 22, 1999, the Director filed a motion to dismiss the petition.  The Director argues that Graves and Walp did not file their refund claim in time.  We grant such a motion if, taking as true every factual allegation in the petition, we still could not grant any relief.  Berkowski v. St. Louis County Bd. of Election Comm’rs, 854 S.W.2d 819, 822 

(Mo. App., E.D. 1993).   

We gave Graves and Walp until January 18, 2000, to file a response to the motion, but they did not respond.  Therefore, we conclude that Graves and Walp do not dispute the following facts.  

Findings of Fact

1. Graves and Walp paid fuel tax on purchases of gasoline on August 14 and 30, 1998. 

2. On a refund claim unrelated to this case, Graves and Walp received a decision dated July 29, 1999.  That unrelated decision recited a deadline for filing the claim of one year after the purchase on which the tax was paid.  It did not recite a deadline of April 15, 1999.  

3. Graves and Walp made the refund claim now before us on a form that they obtained from the Camden County courthouse.  That form states that the deadline for filing the claim was one year after the purchase on which the tax was paid.  It did not recite a deadline of April 15, 1999. 

4. Graves’ and Walp’s refund claim was postmarked September 9, 1999.  September 9, 1999, was after April 15, 1999.  It was also more than one year after August 14 and 30, 1998.  

5. By notice dated November 9, 1999, the Director denied Graves’ and Walp’s claim for a refund of fuel tax for August 14 and 30, 1998, because it was filed “past the April 15th and one year time limit” under “[s]ection 142.824.1, RSMo.”

Conclusions of Law


Section 621.050.1, RSMo 1994, provides that we have jurisdiction to hear Graves’ and Walp’s petition from the Director’s decision.  Graves and Walp argue that the Director’s form and July 29, 1999, decision misled them into filing late because they did not inform them of an April 15, 1999, deadline.  We disagree for two reasons.  


First, the April 15, 1999, deadline did not affect their eligibility for a refund.  The Director’s decision applied the provision in effect on September 9, 1999, when Graves and Walp sent in their claim – section 142.824.1, RSMo Supp. 1999.  That section provides in part:

If the claim is filed by the ultimate consumer, a consumer must file the claim [a] within one year of the date of purchase or [b] 

April fifteenth following the year of purchase, whichever is later. 

That statute gave Graves and Walp the later of two deadlines by which to file their claims.  Since the purchases were on August 14 and 30, 1998, the deadlines were (a) April 15, 1999, or (b) August 14 and 30, 1999.  The later deadline – August 14 and 30, 1999 – determined their eligibility for a refund.  The April 15, 1999, deadline, of which Graves and Walp claim insufficient notice, did not apply.  


Graves and Walp sent their claim to the Director on September 9, 1999, more than a year after the purchases.  Under section 142.824.1, RSMo Supp. 1999, their claim was untimely as to the tax on those purchases.  We have no power to decide a refund claim not timely filed with the Director.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360-61 (Mo. banc 1995).  


Second, relying on the Director’s forms would afford Graves and Walp no relief from the deadline.  The legislature made the deadline, and the Director cannot change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


Therefore, we grant the Director’s motion and dismiss the petition.


SO ORDERED on February 14, 2000.



_________________________________



SHARON M. BUSCH



Commissioner

PAGE  
3

