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DECISION


We grant the application of Sharrisse Walls to take the licensed practical nurse license examination.  

Procedure


On September 29, 2003, Walls filed a complaint appealing the State Board of Nursing’s (Board) decision to not allow her to take the licensed practical nurse examination.  The Board filed a motion for summary determination on December 16, 2003, which we denied on January 14, 2004.  The motion included official records of a terminated case in which the imposition of sentence was suspended.  Section 610.105, RSMo Supp. 2003,
 provides:

If the person arrested is charged but . . . imposition of sentence is suspended in the court in which the action is prosecuted, official records pertaining to the case shall thereafter be closed records when such case is finally terminated except as provided in section 

610.120 and except that the court's judgment or order or the final action taken by the prosecutor in such matters may be accessed. . . . 

(Emphasis added.)  Section 610.120, RSMo Supp. 2003, provides:

1.  Records required to be closed shall not be destroyed; they shall be inaccessible to the general public and to all persons other than [a list of persons that does not include this Commission].

2.  . . . All records which are closed records shall be removed from the records of the courts, administrative agencies, and law enforcement agencies which are available to the public and shall be kept in separate records which are to be held confidential[.]

(Emphasis added.)  The Board offered into evidence records that no one, including this Commission, is to see.  Therefore, we place the records under seal and exclude them from the record.  


On February 6, 2004, we convened a hearing on the complaint.  Walls presented her case.  Assistant Attorney General Loretta Schouten represented the Board.  Our reporter filed the transcript on March 4, 2004.  

Findings of Fact

1. Walls filed an application for an LPN license with the Board.  Question IV-6 on the application asked whether Walls had ever pled guilty to a crime.  She answered yes.  

2. The incident to which Walls referred occurred in early November 1999.  She and her boyfriend got into a shoving match over his drug use.  One of Walls’ four children got behind Walls, so that when the boyfriend pushed Walls, she knocked the child over  and stepped on her back, leaving a bruise in the shape of her shoe.  Walls called the police.  Several procedures resulted from the incident.  

3. The police arrested the boyfriend and Walls, but released Walls without charge.  The child’s teacher saw the shoeprint on her back.  That injury, together with the child’s account 

of an unrelated spanking, and a bruise on her forehead unrelated to either the shoving match or the spanking, caused the teacher to hotline Walls.  As a result of the hotline call, Walls temporarily lost custody of her children.

4. Walls was charged with third degree assault.  Though she did not actually intend to harm her child as charged, Walls pled guilty to the charge in exchange for a suspended imposition of sentence and the chance to regain custody of her children more quickly.  

5. Though not required to do so, Walls attended counseling sessions and parenting classes.  Walls was attentive and conscientious.  She took responsibility for her child’s injury and learned methods of improving her family life, including new parenting skills.  

6. Walls ceased her relationship with the boyfriend, moved her family to a neighborhood where good role models were accessible, and went to nursing school.  In nursing school, Walls exhibited high professional standards, skill, and knowledge.  She also displayed good moral character and patience.

7. The Board denied Walls’ application to take the examination for the LPN license on September 12, 2003.  

Conclusions of Law

We have jurisdiction to hear Walls’ complaint.  Section 621.120.  Our job is to decide Walls’ application.  Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  Walls has the burden of proof.  Section 621.120.  

The Board’s answer sets forth the grounds for denying Walls’ application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Board cites the provisions of 

§ 335.066 that state:

1.  The board may refuse to issue any . . . license . . . for one or any combination of causes stated in subsection 2 of this section. . . . 

2.  . . .  

*   *   *

(2) The person has . . . entered a plea of guilty . . . in a criminal prosecution pursuant to the laws of any state . . . for any offense an essential element of which is . . . an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

(Emphasis added.)  “May” means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  Section 335.066.1 and 2(2) do not require the Board or this Commission to deny an application.  

[The statutes] provided that the Board “may” refuse to license for that reason.  The use of the term “may” necessarily implies that the denial is not mandatory, and that the conferee of the power has the discretion in exercising it.  Smith v. State Board of Medical Examiners, 46 Ga.App. 456, 167 S.E. 769 (1933).

State Bd. of Registration for Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  On Walls’ appeal, that discretion is ours.  In deciding Walls’ application, we have the same degree of discretion that the statutes give to the Board, and we need not exercise it the same way that the Board did.  Id.

Discretion to Deny the Application

An essential element is one that must be present in every case for a guilty verdict.  State ex rel. Atkins v. State Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961).  Violence is the exertion of physical force so as to injure or abuse.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY (10th Ed. 1993) 1319.  “Moral turpitude” is:  

an act of baseness, vileness, or depravity in the private and social duties, which a man owes to his fellowman or to society in general, 

contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929).  


Walls agrees that she entered a plea of guilty in a criminal prosecution for assault.
  Section 565.070.1 defines that offense as follows:


1.  A person commits the crime of assault in the third degree if: 

(1) The person attempts to cause or recklessly causes physical injury to another person; or 

(2) With criminal negligence the person causes physical injury to another person by means of a deadly weapon; or 

(3) The person purposely places another person in apprehension of immediate physical injury; or 

(4) The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to another person; or 

(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative; or 

(6) The person knowingly causes physical contact with an incapacitated person, as defined in section 475.010, RSMo, which a reasonable person, who is not incapacitated, would consider offensive or provocative. 

Violence is an essential element of that offense, and it involves moral turpitude.  

Because Walls pled guilty to third degree assault, discretion to deny an application under § 335.066.2(2) exists in this case.  That discretion exists does not, however, end the inquiry.  The exercise of discretion must stand on a foundation of fact.  

[S]ince there is a discretion to be exercised, it follows that there are factual considerations to be taken into account, the determination of which must be reasonable and is subject to judicial review.  Kehr v. Garrett, 512 S.W.2d 186, decided by the Missouri Court of Appeals, St. Louis District, July 9, 1974.  See also Barsky v. Board of Regents, 347 U.S. 442, 451, 74 S.Ct. 650, 655, 98 L.Ed. 829 (1954), holding that a State may delegate discretionary power to a board to refuse a medical license because of criminal convictions, where there is a determination, after opportunity for a fair hearing, “whether the convictions, if any, were of such a date and nature as to justify denial of admission to practice in the light of all material circumstances before the board.” (emphasis added)

*   *   *

Any discretion exercised in a manner unrelated to factual findings could be vulnerable to serious charges that this constituted arbitrary action.  See Schware v. Board of Bar Examiners, 353 U.S. 232, 77 S.Ct. 752, 1 L.Ed.2d 796 (1957); Richardson v. Ramirez, 418 U.S. 24, 94 S.Ct. 2655, 41 L.Ed.2d 551, decided June 24, 1974.

State Bd. of Registration for Healing Arts v. Finch, 514 S.W.2d 608, 614-15 (Mo. App., K.C.D. 1974).  Even though Walls has the burden of proof, the Board must not bring to a contested case any position that does not have a serious basis in law and fact.  Joseph v. Dishman, 81 S.W.3d 147, 153 -154  (Mo. App., W.D. 2002).  


In our order of January 14, 2004, we informed the parties that the issue of rehabilitation would be relevant.  The concept of rehabilitation assumes a state from which to be rehabilitated.  Given that the only allegation against Walls is a guilty plea and that her motive for pleading guilty is undisputed, the assumption may be unfounded.  However, it does provide a framework in which to analyze our exercise of discretion.  

Section 314.200 addresses whether conviction of a crime constitutes evidence that an applicant lacks good moral character.  In this case there is no conviction and no allegation of bad moral character.  However, it is the mitigating factors that we find useful here: 

[1] the nature of the crime committed in relation to the license which the applicant seeks, [2] the date of the conviction, [3] the conduct of the applicant since the date of the conviction and [4] other evidence as to the applicant's character.

Section 314.200.  A rehabilitant should also acknowledge guilt and embrace a new moral code.  Francois v. State Bd. of Regis'n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  Because Walls has neither a conviction nor an allegation of bad character, if she satisfies this test, a fortiori she proves her case. 


The nature of the charge is related to nursing because an LPN may regularly deal with helpless or combative patients.  However, in the four intervening years since the guilty plea, Walls has developed new skills for dealing with anger, received a professional education, and systematically removed bad influences from her family’s life and her own.  Moreover, in determining rehabilitation, we attach great weight to the applicant’s honest answers on the application, particularly where the agency discovers past misconduct solely because of the applicant's candor when it would be easy to lie.
  Walls admitted that she had entered a guilty plea to third degree assault even though she knew that court records regarding the arrest are closed.
  We expressly note that without her forthright statements, the record would lack evidence that Walls ever pled guilty to anything.  These factors tip our discretion in favor of Walls’ position.  

As to the Board’s position, the record contains no basis on which to exercise the discretion under § 335.066.2(2) against Walls.  The Board neither objected to any of Walls’ evidence, nor impeached any of it, nor offered any substantive evidence of its own, nor made any 

argument.  The Board offered no support for its position that the discretion under § 335.066.2(2) is best exercised by denying Walls’ application, even after our order of January 14, 2004.  In that order, we denied the Board’s motion for summary determination.  The premise of that motion was that the Board prevails if discretion to deny the application exists.  We expressly disapproved that theory, by citation to Finch.  

Summary


Walls has shown that we should exercise our discretion in favor of granting her application.  We grant her application.  


SO ORDERED on April 1, 2004.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Tr. at 7.  


	�We so noted in Nichols v. State Bd. of Pharmacy, No. 90-000018 PH (Mo. Admin. Hearing Comm’n Aug. 2, 1990).  





	�Tr. at 10.  
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