Before the

Administrative Hearing Commission

State of Missouri

KENNETH D. WALLACE,
)



)



Petitioner,
)




)


vs.

)

No.  08-2060 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION
We deny the application of Kenneth D. Wallace for a refund of motor vehicle sales tax.  
Procedure

On December 8, 2008, Wallace filed an appeal from the Director of Revenue’s (“Director”) denial of his request for a motor vehicle sales tax refund.  The Director responded with a motion for summary determination.  We gave Wallace until January 27, 2009, to respond, but he did not.

We may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.
  The Director has established the facts concerning Wallace’s appeal by submission of the agency’s certified records concerning Wallace’s refund application.
  Wallace has not submitted anything to raise 
any genuine dispute as to the facts shown in the records.  We find the following facts to be without dispute.
Findings of Fact

1.
On March 1, 2008, Wallace purchased a 2002 Ford for $8,000.  He paid state sales tax of $338 and local sales tax of $200.
2.
On September 17, 2008, Wallace sold a 1997 Ford for $4,500.  

3.
September 17 is 200 days after March 1.

4.
Relying on the sale of the 1997 Ford, Wallace applied for a refund of $302.42 in sales tax that he paid on his purchase of the 2002 Ford.

5.
By letter dated October 24, 2002, the Director informed Wallace that his application for refund was denied.

Conclusions of Law

We have jurisdiction.
  This Commission is an agency separate and independent from the Department of Revenue.
  We decide Wallace’s appeal by finding the facts anew, applying existing law to them, and doing what the law requires the Director to do.
  Wallace has the burden of proof on the refund claim.

Section 144.025.1
 provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual 
allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged. . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within 

one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added.)


However, that provision places explicit restrictions on the credit.  It requires that the purchase of, or contract to purchase, the new vehicle and the sale of the old vehicle occur within 180 days.  Our findings show that Wallace did not meet that deadline.

Wallace indicates that he misread the instructions on the refund application form and thought that the sale of the 1997 Ford could occur three years after the purchase of the 2002 Ford and that the deteriorating economy made it difficult to sell his 1997 Ford.  Wallace asks that we “overlook” the lateness because it was not that many days after the 180-day limit.  The statute itself does not provide any exceptions, nor does it give the Director or this Commission any discretion to make exceptions.  Neither the Director nor this Commission has any power to change the law.


Summary

We deny Wallace’s application for a motor vehicle sales tax refund because the sale of the 1997 Ford was more than 180 days after the purchase of the 2002 Ford. 

SO ORDERED on February 9, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner
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