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)
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)
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vs.

)
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)

MICHAEL WAISNER,
)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on 

February 23, 2001, seeking this Commission’s determination that the peace officer certificate of Michael Waisner is subject to discipline for gross misconduct indicating an inability to function as a peace officer.


This Commission convened a hearing on January 18, 2002.  Assistant Attorneys General  Theodore A. Bruce and Da-Niel Cunningham represented the Director.  Gregory Kloeppel, with The Kloeppel Law Firm, represented Waisner.  The matter became ready for our decision on May 7, 2002, the last date for filing a written brief.

Evidentiary Rulings


At the hearing, Waisner raised an objection to admitting the depositions of the three young women involved in this case.  Waisner had subpoenaed two of the three for our hearing, but they did not attend.  Waisner asked that their testimony be stricken.  We admitted the 

depositions pursuant to Supreme Court Rule 57.07(a), but left the record open for four weeks after the close of the hearing on January 18 to allow Waisner an opportunity to seek enforcement of the subpoenas in Circuit Court.  On February 6, 2002, Waisner informed this Commission of his decision not to seek to compel their testimony.  Waisner filed no further objection to the depositions.  We maintain our earlier ruling to admit the depositions.

Findings of Fact

1. Waisner holds peace officer Certificate No. ###-##-####.  That certificate is, and was at all relevant times, current.  Waisner was employed as a police officer with the City of Webster Groves at the time of the incidents in question.   

2. During the summer of 2000, Waisner developed a relationship with Celia Argint, a young woman who was 18 years of age at the time.  They met at a video rental store, then again in a Schnucks parking lot.  He phoned and paged her frequently during a short period of time.  

3. Late one night while Waisner was on duty, he met Argint at a Taco Bell in Webster Groves.  After they ate, they drove to Petrolite, an abandoned industrial complex in Webster Groves known to be a place where high school students drank or used drugs.  Waisner kissed Argint and told her he wanted her to be his “tarpot,” a term denoting a woman who provided sexual favors to peace officers.  Argint reacted coolly to this proposition, in part because Waisner was married.  Soon after this incident, Argint stopped responding to Waisner’s pages, and the relationship ended.

4. Waisner also met two female Webster Groves high school students, K.Y. and J.S., during a traffic stop during the summer of 2000.  Thereafter, the girls frequently stopped to talk to Waisner and other Webster Groves officers on occasion while the officers were on duty, and sometimes brought them candy.

5. Waisner became infatuated with one of the girls, K.Y.  He kissed her one night in a church parking lot when he was not on duty.  He also expressed to J.S. that he couldn’t wait for K.Y. to turn 17 so he could “do whatever I want.”  The relationship between K.Y. and Waisner cooled when she subsequently developed a crush on another officer.

6. Waisner was fired by the City of Webster Groves.  He is currently a police officer with the Pine Lawn police department.

Conclusions of Law


We have jurisdiction to decide whether Waisner’s peace officer certificate is subject to discipline.  Section 621.045.
  The Director has the burden to show that Waisner’s certificate is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 


The Director alleges that Waisner’s certificate is subject to discipline under section 590.135.2(6), which provides:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *   


(6) Gross misconduct indicating inability to function as a peace officer[.] 


Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.” Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 

(Mo. App., E.D. 1988).  The term “gross” indicates that an especially egregious mental state or harm is required.  Id. at 533.  “Indicate” means: 

a : to point out or point to  b : to be a sign, symptom, or index of <the high fever ~ a serious condition> 

Merriam-Webster’s Collegiate Dictionary 592 (10th ed. 1993).  Inability is lack of sufficient power, resources, or capacity.  Merriam-Webster’s Collegiate Dictionary 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri State Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


In the words of the Director’s complaint, Waisner’s alleged misconduct consists of the following:

In July, 2000 or August, 2000, respondent met a female juvenile, K.Y., at a church parking lot at Big Bend and Elm in Webster Groves, Missouri, and had physical contact with said juvenile that he kissed said juvenile on the mouth tongue to tongue.

In July 2000 or August 2000, respondent engaged in a course of conduct directed at C.A. in that respondent repeatedly would page her for no legitimate purpose; on one occasion followed her to a fast food restaurant and sat with her uninvited; on one occasion respondent drove C.A. in his squad car to a secluded area and had physical contact with C.A.


Waisner’s conduct toward K.Y. was immature and unwise, particularly considering that she was a high school girl living in the municipality in which he was employed.  However, we do not consider one kiss, even if it was accompanied by more ambitious adulterous intentions, to be gross misconduct indicating an inability to function as a peace officer.


It is more difficult to determine what actually took place between Argint and Waisner, because there were apparently no eyewitnesses to the conduct.  Argint testified that Waisner pestered her and used his position of authority to threaten her to have a sexual relationship with 

him.  By contrast, Waisner testified that his relationship with Argint was never physical, and that it consisted solely of his attempts to engage in amateur psychological counseling of her.


We do not consider either rendition of events to be completely credible.  However, although we do not believe that Waisner threatened Argint, we find it more probable than not that they had a brief relationship of some sort, that they went to Petrolite late one night when Waisner was on duty and kissed in his squad car, and that Waisner told Argint he wanted her to be his “tarpot.”  Although an affair with an 18-year-old is not gross misconduct per se, the totality of those actions, engaged in by a peace officer on duty, are sufficient to find gross misconduct indicating an inability to serve as a peace officer.  Accordingly, we find Waisner subject to discipline under section 590.135.2(6).

Summary


Waisner’s certification as a peace officer is subject to discipline under section 590.135.2(6).


SO ORDERED on May 21, 2002.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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