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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 21, 2000, Ngoc Yen Thi Vo (Vo) filed a complaint appealing the decision of the State Board of Cosmetology (Board) denying her application for licensure as a manicurist by reciprocity without examination.  The Board’s decision stated that the reason for the denial was that the State of Washington does not have requirements for licensure that are substantially equal to the requirements of the State of Missouri.  Vo argues that she should be granted a license because the requirements are substantially the same in both states and because the Board’s employee agreed to allow reciprocity when Vo requested an application form. 


This Commission convened a hearing on the complaint on December 19, 2000.  Vo presented her case.  Craig H. Jacobs, Assistant Attorney General, represented the Board.  The last written argument was due on March 22, 2001.    

Findings of Fact

1. On April 26, 2000, Vo obtained a manicurist license from the State of Washington.

2. On July 7, 2000, Vo submitted an application for a manicurist license by reciprocity without examination to the Board.

3. By letter dated August 14, 2000, the Board notified Vo that it had denied her application for licensure by reciprocity without examination.  The Board’s letter states that the requirements for licensure of manicurists in the State of Washington are not substantially equal to those of the State of Missouri.

Conclusions of Law


We have jurisdiction to hear Vo’s complaint.  Section 621.045.
  Vo has the burden to show that she is entitled to a license by reciprocity.  Section 621.120; Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  


Cosmetology licenses are issued through reciprocity as set forth in section 329.130, which provides in part:

The state board of cosmetology shall dispense with examinations of an applicant, as provided in this chapter, and shall grant licenses under the respective sections upon the payment of the required fees, provided that the applicant has complied with the requirements of another state, territory of the United States, or, District of Columbia wherein the requirements for licensure are substantially equal to those in force in this state at the time application for the license is filed and upon due proof that the applicant at the time of making the application holds a current license in the other state, territory of the United States, or District of Columbia, and upon the  payment of [the required fee.]

(Emphasis added.)  The Board’s Regulation 4 CSR 90-7.010(1)(A) provides:

(1) Licensure by Reciprocity.


(A) A person who is the holder of a current license in another state which has training and examination requirements 

that are substantially equal to or greater than those in Missouri, at the time of application, shall be issued a Missouri certificate of registration (license) without an examination upon making application to the board. . . .

(Emphasis added.)


Vo argues that she should be granted a license by reciprocity without examination because the requirements are substantially the same in both states.  The Board argues that the requirements for licensure as a manicurist in Washington are not substantially equivalent to those in Missouri because (1) Washington does not require an education equivalent to the successful completion of the tenth grade; and (2) Washington does not independently administer a practical examination prior to licensure, but instead allows each school to design and administer its own practical examination.  


The Missouri requirements for licensure are set forth in section 329.050, which provides: 


1.  Applicants for examination or licensure under this chapter shall possess the following qualifications:


(1) They must be persons of good moral character, have an education equivalent to the successful completion of the tenth grade and be at least seventeen years of age;

*    *    *   


(3) If the applicants are students, they shall have had the required time in a licensed school of no less that one thousand five hundred hours training for the classification of cosmetologist, with the exception of public vocational technical schools in which a student shall complete no less than one thousand two hundred twenty hours training.  All students shall complete no less than three hundred ninety hours for the classification of manicurist. . . .  However, when the classified occupation of manicurist is taken in conjunction with the classified occupation of cosmetologist, the student shall not be required to serve the extra three hundred ninety hours otherwise required to included manicuring of nails; and


(4) They shall have passed an examination to the satisfaction of the board.

(Emphasis added.)  Section 329.040.5 provides:


5.  The subjects to be taught for the classified occupation of manicurist shall be as follows and the hours required for each subject shall be not less that those contained in this subsection:


(1) Manicuring, hand and arm massage and treatment of nails, two hundred twenty hours; 


(2) Salesmanship and shop management, twenty hours; 


(3) Sanitation and sterilization, twenty hours;


(4) Anatomy, ten hours;


(5) State law, ten hours;


(6) Study of the use and application of certain chemicals, forty hours;


(7) Curriculum to be defined by school, not less than seventy hours.

Section 329.100 provides:


The examination of applicants for licenses to practice under this chapter shall be conducted under the rules prescribed by the state board of cosmetology and shall include both practical demonstrations and written and oral tests in reference to the practices for which a license is applied and such related studies and subjects as the state board of cosmetology may determine necessary for the proper and efficient performance of such practices and shall not be confined to any specific system or method, and such examinations shall be consistent with the practical and theoretical requirements of the classified occupation or occupations as provided by this chapter.

(Emphasis added.)  Regulation 4 CSR 90-3.010(2) provides:

(2) Qualification for State Exam.


(A) Because state law requires a student or apprentice to have completed training requirements in a school or in a shop before s/he will be allowed to take the state examination, no person 

will be admitted to take a state examination except upon satisfactory showing that training requirements have been completed. 

*    *    *   


(E) The minimum passing examination scores required for licensure as an operator are – seventy-five percent (75%) for the practical examination and seventy-five percent (75%) for the written examination.

(Emphasis added.)


The requirements for licensure of manicurists in the State of Washington are set forth in section 18.16.100 of the Revised Code of Washington (RCW), as follows:


(1)  Upon payment of the proper fee, the director shall issue the appropriate license to any person who:

(a) Is at least seventeen year of age or older;

(b) Has completed and graduated from a course approved by the director . . . five hundred hours of training in manicuring, . . . ; and 

(c) Has received a passing grade on the appropriate licensing examination approved or administered by the director.    

(Emphasis added.)  Washington Administrative Code (WAC) 308-20-045 provides in part:

Each school will design and administer a practical performance and general knowledge examination that will evaluate and demonstrate each student’s physical application of the basic technical skills in the course of which they are enrolled.  Each school will submit a sample outline of their practical examination for inclusion in the school file. 

(Emphasis added.)  WAC 308-20-080 provides in part:

Listed are the subjects that make up the mandatory . . . 500 hours of training for manicuring[:]

1. Theory

2. Artificial nails – may include silk, linen, fiberglass, acrylic, gel, powder, extensions, and sculpting, preparation of the nail, application, finish and removal

3. Manicuring – cleaning, shaping and polishing of the nail and the treatment of the cuticles

4. Pedicuring – cleaning, shaping, and polishing of the nails of the feet

5. Sanitation – cleaning of individual work station, proper storage and disposal of equipment used by the student, disinfectants, sanitation methods of equipment

6. Safety – includes demonstration of implements and proper use;

7. Diseases and disorders – nail

8. First aid – as related to the manicurist field[.]

WAC 308-20-120 provides in part:

Examinations for . . . manicurists shall consist of written questions, with multiple choice answers.  The examination will determine the applicant’s knowledge of safe and sanitary practice. Safe and sanitary practices includes but is not necessarily limited to, the use of tools, machines, materials, processes used to provide a service, or working conditions, which may adversely affect the members of the public or licensees. 

WAC 308-20-171 provides that the passing score on Washington’s manicurist examination is 76 percent.


In determining whether Vo is entitled to licensure by reciprocity, the only issue for us to decide is whether the licensing requirements in Washington are “substantially equal” to or greater than those in Missouri.  Section 329.130; Regulation 4 CSR 90-7.010(1)(A).  In making this determination, Vo’s personal qualifications are irrelevant, except for the fact that she holds a current Washington license. 


The statutes do not define the term “substantially equal.”  In construing statutes, we are to accord words their plain and ordinary meaning.  Delta Air Lines, Inc. v. Director of Revenue, 908 S.W.2d 353, 356 (Mo. banc 1995).  We find that meaning in the dictionary.  Id.

“Substantial” means “being that specified to a large degree or in the main.”  Webster’s Third New International Dictionary 2280 (unabr. 1986).  Thus, “substantially equal” means equal in substance; largely, but not wholly, equal. 


When Vo submitted her application for licensure by reciprocity, the requirements for licensure in Missouri were as follows:

1. Good moral character;

2. Education equivalent to the completion of the tenth grade;

3. At least 17 years of age;

4. Completion of at least 390 hours of training in manicuring; 

5. Passing the Board’s written examination; and 

6. Passing the Board’s practical examination.

Sections 329.050.1 and 329.100.  


The requirements for licensure in Washington when Vo submitted her application for licensure by reciprocity were:

1. At least 17 years of age;

2. Completion of 500 hours of training in manicuring; and

3. Passing a written examination. (A practical performance examination is designed and administered by each school.)

Section 18.16.100, RCW, and WAC 308-20-130 and 308-20-045.

 
Both Washington and Missouri have an age requirement of 17 years for licensure.  Further, both states require manicurist training.  For Missouri, the training consists of at least 390 hours of study in manicuring and sanitation topics, whereas in Washington the training encompasses 500 hours of similar study.  However, these similarities alone do not make the overall licensing requirements substantially equal.  


Missouri law requires three elements for a manicurist license that are not found under Washington law:  (1) good moral character; (2) education equivalent to the tenth grade; and (3) a practical examination administered by the Board.  Good moral character is honesty, fairness, and 

respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana St. Bd. of Med. Examiners, 115 So.2d 833, 839 (La. 1959); Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  


An education equivalent to the tenth grade is a separate educational requirement under section 329.050.1(1).  It is similar to the requirement that to be licensed as a practical nurse, an applicant must complete at least two years of high school.  See section 335.046.2.  These high school education requirements are read separately from the other requirements under the law and are not read as redundant.  Abbot v. Missouri Bd. for Architects, Prof’l Engineers and Land Surveyors, No. 95-001682 AR (Mo. Admin. Hearing Comm’n Aug. 21, 1996); Gregory v. State Bd. of Nursing, No. 94-000517 BN (Mo. Admin. Hearing Comm’n January 24, 1995).


In Missouri, the applicant must pass a practical examination administered by the Board in addition to the written examination.  In Washington, each school designs and administers its own practical examination.  Therefore, the Missouri requirement allows a more consistent way of evaluating the actual skills of each applicant.


The requirements for licensure as a manicurist in Washington are not substantially equal to the requirements in Missouri.  By merely holding a license from Washington, Vo is not thereby entitled to licensure in Missouri by reciprocity without examination.  This does not exclude Vo from qualifying for licensure by taking the Missouri manicurist examination and by fulfilling the remaining requirements under Missouri law.  


Vo asserts that the Board’s employee led her to believe that she would be licensed by reciprocity when she requested an application form.  We believe that Vo is telling the truth.  The Board’s executive director testified that the Board reviewed its procedures pertaining to reciprocity in June or July of 2000 and discovered that it had been improperly administering the 

law by considering the qualifications of each individual.  The Board then changed its procedures to conform to the statutory requirement  that it consider the requirements of the other state, not the qualifications of each individual.  


We sympathize with Vo.  She attended cosmetology classes and passed her written and practical examinations in Washington rather than in Missouri because they were offered in Vietnamese in Washington.  She was led to believe that she could then be licensed by reciprocity.  Her own qualifications appear to meet or exceed those required by the Board.  The Board, at least as of the date of the hearing, had apparently not considered offering its examination in any language but English.  However, we do not have the power to superintend the Board’s administrative procedures, and these factors do not alter the requirements of Missouri law pertaining to reciprocity, which must be followed by the Board and this Commission.

Summary


We deny Vo’s application for licensure as a manicurist by reciprocity without examination pursuant to section 329.130.  


SO ORDERED on May 9, 2001.



________________________________



KAREN A WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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