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VIRCHOW KRAUSE & COMPANY, LLP,
)



)
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)




)


vs.

)

No. 10-0984 AC



)

MISSOURI STATE BOARD
)

OF ACCOUNTANCY,
)




)



Respondent.
)

DECISION

Virchow Krause & Company, LLP (“Virchow Krause” or the “Firm”)  has established it is entitled to a new firm permit in the name “Baker Tilly Virchow Krause, LLP.”
Procedure

On June 1, 2010, the Firm filed a complaint challenging the denial by the Missouri State Board of Accountancy (the “Board”) of a new firm permit changing its name to “Baker Tilly Virchow Krause, LLP.”  We convened a hearing on September 24, 2010.  Virchow Krause was represented by Stanley J. Parzen, a member of the Illinois Bar, and Edward F. Downey, local counsel.  Samantha Anne Greene represented the Board.  The case became ready for decision when the Firm filed the last written argument on February 9, 2011.
Findings of Fact

1.  Virchow Krause is a limited liability partnership permitted by the Board to practice accountancy in the state of Missouri since 2004.  


2.  Virchow and Krause are former partners in the Firm.  “Baker” and “Tilly” are the names of chartered accountants in the United Kingdom, now deceased, who are not licensees.

3.  “Baker, Tilly International” (“BTI”) is a non-practicing English limited company comprised of 147 member firms throughout the world that make up a network of independently-owned and managed accountancy and business advisory firms.  BTI assists member firms in delivering services to clients, and provides international capabilities to its independent member firms.  It does not render any services in the United States and has no ownership or partnership interest in Virchow Krause.


4.  Virchow Krause joined the BTI network, was a member firm of BTI, and acquired a license from Baker Tilly UK to use the Baker Tilly name for the sum of 1 British Pound.  Pursuant to its license agreement with Baker Tilly UK, Virchow Krause does not own the “Baker Tilly” name and may not grant its right to use the name to others.  

5.  Virchow Krause is the only accounting firm in the United States permitted to use the name “Baker Tilly” as part of its name.


6.  Both Virchow Krause and BTI maintain Web sites, each of which contains extensive disclosures detailing what the firm does, the relationship between the firms, and their respective responsibilities.


7.  Virchow Krause has no offices in Missouri, but has one audit client in Missouri, Rubin Brown, for which a Missouri CPA license is required.


8.  As part of the Firm’s efforts to present a consistent brand name for its accounting services, in 2009 Virchow Krause sought a new firm permit under the name “Baker Tilly Virchow Krause, LLP” in each of the states in which it was permitted to practice.   

9.  On or about October 28, 2008, Virchow Krause wrote to the Board to request permission to use the name “Baker Tilly Virchow Krause, LLP” in Missouri.  In response, on January 28, 2009, the Board’s staff person in charge of firm licensure, Lyda Loehring, sent an e-mail to the Firm approving use of the new name.  The Firm agreed to follow up with a formal request in writing when it wanted the name change to become official.


10.  On May 11, 2009, the Firm registered the name “Baker Tilly Virchow Krause, LLP” with the Missouri Secretary of State as a foreign limited liability partnership.


11.  On May 18, 2009, Virchow Krause wrote to Loehring to formally request the Board’s approval to change its name to “Baker Tilly Virchow Krause, LLP” effective June 1, 2009,  referencing its earlier correspondence with the Board approving the name change.


12.  The Board’s staff met with officials from Virchow Krause to discuss the name change and to address questions presented by the name change request.


13.  In a letter to Carla Gogin of the Firm, dated May 3, 2010, the Board denied the Firm’s application for a firm permit in the name “Baker Tilly Virchow Krause, LLP,” stating the name was misleading under § 326.289.6.
  The letter further states:  “Pursuant to Section 326.310.1 and Chapter 621, RSMo, Virchow Krause has the right to file a complaint with the Missouri Administrative Hearing Commission, PO Box 1557, Jefferson City, MO  65102, within 30 days after the date of delivery of this letter.”

14.  On June 1, 2010, the Firm filed a complaint with this Commission challenging the Board’s decision denying issuance of a new firm permit in the proposed name, “Baker Tilly Virchow Krause, LLP.”


15.  The name “Baker Tilly Virchow Krause, LLP” is currently permitted in 23 states, including Illinois, Iowa, Nebraska, Oklahoma, and Kentucky, and the Firm practices accounting under that name in all of those states.


16.  The Board previously approved the name “Baker Tilly Rubin Brown” for use by Rubin Brown, though the name was subsequently never used by that firm.


17.  Each client of Virchow Krause signs an engagement letter with a disclaimer that explains the relationship between the Firm and BTI; that BTI and its member firms are not responsible for acts or omissions of Virchow Krause, and vice versa; and that BTI renders no professional services and has no ownership or partnership interest in the Firm.
Conclusions of Law
I.  Jurisdiction


A CPA firm is required to apply for a new permit to practice public accounting if the firm changes its name or title.
  Virchow Krause’s application for a new permit in the name “Baker Tilly Virchow Krause” was denied by the Board, and Virchow Krause filed a timely complaint with this Commission, per the directions of the Board’s May 3, 2010 denial letter.  We have jurisdiction to hear Virchow Krause’s complaint.
  The applicant has the burden to show it is entitled to a permit.
  We exercise the same authority that has been granted to the Board.
  
Therefore, we simply decide the application de novo,
 and determine whether, at the time of the AHC hearing, the applicant meets the requirements for licensure.
  
II.  Objections Taken with the Case

At the hearing, the Board raised hearsay objections regarding four documents offered by Virchow Krause.  We took the objections with the case to permit the parties to address them more fully in their post-hearing briefs.  

a.  Petitioner’s Exhibits 3g and 18

Petitioner’s Exhibits 3g and 18 are correspondence authored by persons who were not present at the hearing.  The Board objected to the exhibits on the grounds they were hearsay.  Hearsay is defined as follows:

Hearsay evidence is in-court testimony of an extrajudicial statement offered to prove the truth of the matters asserted therein, resting for its value upon the credibility of the out-of-court declarant.[
]  

The authors of these letters were not made available for cross-examination, and the letters were offered to prove the truth of the matters asserted in them.  We sustain the Board’s objections and deny admission of Exhibits 3g and 18.
b.  Petitioner’s Exhibits 19 and 20

Petitioner’s Exhibit 19 is a “white paper” on certified public accountant (“CPA”) firm names issued by the American Institute of CPAs’
 (“AICPA”) Professional Ethics Executive Committee and National Association of State Boards of Accountancy in August 2009.  
Petitioner’s Exhibit 20 is an “Exposure Draft” of the AICPA’s Professional Ethics Executive Committee published on August 13, 2007 for comments on the changes proposed therein.  The document details a proposed revision to the AICPA’s ethics rule 101 on networks and network firms.  The Board objects to the admission of Exhibits 19 and 20 as hearsay, and contends the documents fail to meet any criteria for an exception to the hearsay rule.  The Board also complains that none of the authors of the documents were present at the hearing and could not be cross-examined.  Virchow Krause maintains the exhibits are not hearsay because they were not offered to prove the truth of any matter, but to provide guidance to this Commission in interpreting the word “misleading” in Missouri’s statute.

Section 536.070(10) provides:

Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.  All other circumstances of the making of such writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affect its admissibility.  The term "business" shall include business, profession, occupation and calling of every kind.
The parties agree that both of these exhibits are the product of the AICPA, prepared and published by the organization following meetings of committees or task forces considering the issue of CPA firm names.  As such, the papers are memoranda or records of those meetings, made in the regular course of business of the AICPA.  While the conclusions reached by the AICPA may not be binding on the Board, we find the analysis and discussions contained in these documents helpful assistance in understanding the central issues of this case.  Cross-examination of the members of the task forces who produced the papers would be of little value here; the 
authenticity of the documents is not at issue.  We overrule the Board’s objections to Exhibits 19 and 20, and admit them into evidence pursuant to § 536.070(10).  

III.  Analysis

The question before us is whether the use of the proposed name “Baker Tilly Virchow Krause, LLP” by Virchow Krause complies with Missouri law; if it does, the Firm is entitled to a permit approving its name change.
  Section 326.289.6 sets out the following restrictions on professional or firm names of CPA firms:
6.  No licensee or firm holding a permit under this chapter shall use a professional or firm name or designation that is misleading as to: 
(1) The legal form of the firm; 
(2) The persons who are partners, officers, members, managers or shareholders of the firm; or 
(3) Any other matter. 
The names of one or more former partners, members or shareholders may be included in the name of a firm or its successor unless the firm becomes a sole proprietorship because of the death or withdrawal of all other partners, officers, members or shareholders.  A firm may use a fictitious name if the fictitious name is registered with the board and is not otherwise misleading. The name of a firm shall not include the name or initials of an individual who is not a present or a past partner, member or shareholder of the firm or its predecessor.  The name of the firm shall not include the name of an individual who is not a licensee.
20 CSR 2010-2.051(11) – (13) attempt to further clarify the requirements of this statute:

(11)  The name of the firm shall not be misleading nor shall it include words or phrases that are quantitative or qualitative such as: “biggest,” “best,” “cheapest,” etc.
(12)  The name of sole proprietorships or sole practitioners shall not include the words “and Associates,” “Company,” and “and Company,” or any designation that implies there is multiple or corporate ownership.  Sole proprietorships and sole practitioners shall only use a business name that is in the singular form or represents itself in a neutral manner.
(13) Names of one (1) or more past partners, members, or shareholders may be included in the firm name of a partnership, limited liability company, or professional corporation or its successor.  A partner surviving the death or withdrawal of all other partners may continue to practice under a partnership name for up to two (2) years after becoming a sole proprietorship or a sole practitioner.

Additionally, all licensees must comply with the professional standards of the American Institute of Certified Public Accountants (AICPA), pursuant to 20 CSR 2010-3.010:

(1) A licensee shall comply with the professional standards of the most current American Institute of Certified Public Accountants (AICPA) Code of Professional Conduct, including the most current AICPA Interpretations of the Code of Professional Standards.  Said standards are incorporated by reference in this rule.  A printed copy or copy on CD Rom, or other electronic copy of the Code of Professional Conduct (October 31, 2009) may also be obtained from the American Institute of Certified Public Accountants, 220 Leigh Farm Road, Durham, NC 27707 or http://www.aicpa.org. This rule does not incorporate any subsequent amendments or additions.  The licensee shall also comply with the requirements of any state, territory, federal agency, or country, which may regulate professional responsibilities of accountants.  In the event of a conflict between the AICPA Code of Professional Conduct and the Missouri statute or rules, the Missouri statute or rules shall prevail. 

Merriam Webster’s Dictionary defines “misleading” as “to lead in a wrong direction or into a mistaken action or belief often by deliberate deceit . . . : to lead astray : give a wrong impression.”
  The AICPA’s “White Paper on Firm Names,”
 while not binding on the Board or this Commission, provides relevant guidance in analyzing what makes a firm name 
misleading.  The AICPA Study Group that prepared the white paper recommended the following criteria be considered:

Misleading firm names are names that: 

· contain any representation that would be likely to cause a reasonable person to misunderstand or be confused about the legal form of the firm, about who are the owners or members of the firm, or about any other matter; 
· create false or unjustified expectations of favorable results or capabilities; or 
· imply the ability to influence any regulatory or similar body.
1.  Is the proposed name misleading as to legal form?

In accordance with § 326.289.6(1), a firm name may not be misleading as to the legal form of the firm.  Petitioner/ licensee Virchow Krause & Company, LLP is a foreign limited liability partnership.  The proposed name “Baker Tilly Virchow Krause, LLP” still accurately conveys the legal form of the company as a limited liability partnership.  We find the proposed name is not misleading as to legal form.

2.  Is the proposed name misleading as to partners, 
officers, members, managers, or shareholders of the firm?
 
The Board argues “Baker” and “Tilly” are not partners, officers, members, managers, or shareholders of the Firm, and that inclusion of these names violates § 326.289.6(2).  We disagree.


Virchow Krause presented evidence that “Baker Tilly” is a brand name, no longer referencing the surnames of the individuals who practiced years ago as chartered accountants in England, but referring to the Firm’s connection with the Baker Tilly International network of firms.  According to the testimony of Carla Gogin, the Firm’s chief risk officer, Baker and Tilly were chartered accountants in the United Kingdom.  Gogin explained that the use of “Baker Tilly” in the proposed name refers not to these individuals, but to the trademarked name that the Firm purchased from BTI.  As a condition of that purchase, the Firm may use “Baker Tilly” as part of its name, but may not allow anyone else to use the name.  As a result, Baker Tilly 
Virchow Krause is the only CPA firm in the United States that has the legal rights to use that name.  It is registered with the State of Missouri as a foreign limited liability partnership.  


Evidence presented at the hearing reveals the Board has permitted other accounting firms to practice in the state of Missouri under network brand names, such as Deloitte & Touche, Ernst & Young, KPMG, Price Waterhouse Coopers, Crowe Horwath, Grant Thornton, and UHY.
  Is the public “misled” by a firm called “UHY” because it cannot discern to whom (or what) these initials refer?  At some point in time, these names become brand or trade names in the public’s understanding; only insiders or historians can tell us who Waterhouse, Crowe, or Thornton are or were.  Section 326.289.6 seems to give us the reassurance that whenever a firm uses a surname or an initial, it refers to a past or current accountant practicing with that firm.  

Yet things are not that simple:  the Board’s executive director testified several firm names were “grandfathered” in, i.e., they were excused from complying with the Board’s bar on the use of trade names.  The Board offered no meeting minutes or resolutions to substantiate this claim, nor did it provide evidence of how the apparently non-compliant fictitious firm names incorporating the name of a network affiliate, or including the name or initial of non-partners or CPAs came to be approved by the Board.  In fact, we heard testimony that the Board had no formalized process for approving firm names until after Virchow Krause submitted its application for a new permit in its proposed new name.

The Board’s position suggests an irrational reluctance to recognize that globalization and consolidation are realities of the accounting industry.  The number of firms forming associations or networks with other firms to enhance their capabilities is growing at such a rate, the AICPA Professional Ethics Executive Committee (PEEC) in the fall of 2006 formed a task force to better 
understand the phenomenon and its impact on the profession.  While the PEEC’s findings and proposed rules
 are not binding on the Board, we must note the significance of their recognition of the rise of network firms and their prevalent use of a common brand name in the firm name as a trend with which even Missouri must come to terms.

The evidence clearly indicates Virchow Krause’s proposed name is intended to connect it with the Baker Tilly brand name, and with the Baker Tilly network of firms.  As Dr. Marian Chapman Moore, the Firm’s marketing and brand name expert, testified at the hearing, we are persuaded that “Baker Tilly Virchow Krause” is a brand name that is actively marketed as such to convey uniformity in the quality of services between member firms.  A reasonable person would understand that a firm using the name “Baker Tilly Virchow Krause” is a CPA firm in the United States; any other firm using “Baker Tilly” in its name may be part of the Baker Tilly International member network.  We find the name is not misleading as to partners, officers, members, managers, or shareholders of the Firm because “Baker Tilly” refers to the network or the trade name and not to any individual.  The widespread use of the “Baker Tilly” brand makes it highly unlikely the public would be misled or confused.  
3.  Is the proposed name misleading as to any other matter?

The Board claims use of the proposed name is misleading because the public will not be sure whether it is a fictitious name.  We find little merit in this contention.  “Baker Tilly Virchow Krause LLP” is no more misleading in this respect than the Firm’s currently approved name of “Virchow Krause & Company LLP,” in that we do not know from the name alone whether it represents all or some of the members, or is a fictitious name.  However, we are reassured that 
the public can always consult the records of Missouri’s Secretary of State to confirm whether a name is, in fact, a registered fictitious name.


The Board’s sole witness, its executive director, Pamela Hill, testified the proposed name “Baker Tilly Virchow Krause, LLP” is potentially misleading as a “firm network” or “network association” name, but we find nothing in Missouri law that substantiates this position; neither the statute nor regulations even use the term “firm network” or “network association.”  The use of the names “Baker” and “Tilly” identifies the Firm with “Baker Tilly International,” a global network of firms in which Virchow Krause is a member firm.  As the Board concluded when it originally approved the name “Baker Tilly Rubin Brown” for use by Rubin Brown,
 we find nothing inherently misleading in a licensee’s use of a name touting its connection to a network of firms, where, as here, a “network” relationship actually does exist among the firms using the name.  The combined new name contains nothing that would likely cause a reasonable person to misunderstand or be confused about its ownership.  

Hill asserted the Board’s concerns that the proposed name would mislead clients of the Firm as to which entity in the network is liable for work performed or subcontracted, and the legal relationship between members of the BTI network.  Gogin detailed the steps the Firm has taken to disclose and explain its relationship to BTI and to other firms in the BTI network, including lengthy disclaimers on its Web site, in its letterhead, and in its engagement letters.  We find that these explanations sufficiently clarify for the public who “Baker Tilly Virchow Krause, LLP” is, who BTI is, and the nature of the Firm’s relationship to other firms in the BTI network of firms.  

The Board argues the proposed name incorrectly suggests the Firm has a global presence.  In fact, the Firm is a member of a network of firms that provides resources to serve the needs of its clients globally.  We are not troubled by the fact that the Firm itself lacks offices or employees worldwide; through its network affiliates it can offer its clients international assistance.  We do not believe the proposed name creates a false impression of the Firm’s abilities.  


Our careful scrutiny of Hill’s testimony failed to yield any cogent analysis behind the Board’s conclusion that the Firm’s proposed name is misleading.  Hill’s testimony did disclose a disturbingly inconsistent approach by the Board to the issue of firm names that has produced incongruous results:  some proposed names have been approved on an oral request without Board consideration or approval; some have been “grandfathered” in; some have been approved by the Board “by mistake” or on the basis of insufficient information or understanding; and other names have been rejected or approved by the Board or its staff by some rationalization that seems, on hindsight, unclear at best and illogical at worst.  We heard nothing from Hill that would indicate any analysis of previous name change applications, and no consistent standards or guidelines applied by the Board.  While we have no authority to superintend the Board’s procedures, we believe such a haphazard approach to the issue of firm names cannot help but cause confusion among accountancy firms and have a negative effect on firms considering doing business in Missouri.

Finally, we note the name “Baker Tilly Virchow Krause, LLP” has, as of the date of this writing, been formally recognized in 23 other states.  In our view, rejecting the proposed name in Missouri would promote more confusion than it would resolve, given the broad acceptance of the name “Baker Tilly Virchow Krause, LLP,” particularly in neighboring states. 
Summary

Virchow Krause, LLP has established it is entitled to a new firm permit in the name, “Baker Tilly Virchow Krause, LLP.”


SO ORDERED on December 22, 2011.


_________________________________



MARY E. NELSON



Commissioner
�Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


	�20 CSR 2010-2.051(9).


	�Section 621.045.  


	�Section 621.120, RSMo 2000.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


	�Missouri Real Estate Appraisers Commission v. Funk, 306 S.W.3d 101 (Mo. App., W.D. 2010).


	� State v. Davison, 920 S.W.2d 607, 609 (Mo. App., W.D. 1996) (quoting State v. Harris, 620 S.W.2d 349, 355 (Mo. banc 1981)).


�The AICPA is a voluntary, national professional organization of CPAs that, among other functions, establishes professional standards for the profession.   


�The Board and, in response, Virchow Krause, devote considerable effort in their respective briefs to the constitutional issue of the Board’s right to regulate commercial speech.  However, that issue is not properly before us, and even if it were, issues of constitutional law are outside our jurisdiction.  Sprint Communications Co., L.P. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002); Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999).


�Merriam Webster’s Collegiate Dictionary 794 (11th ed. 2004).


�Petitioner’s Exhibit 19.


�Petitioner’s Exhibit 1a lists some 37 such firms using names with either initials or fictitious names, where none of the names is discernibly the name of a licensed accountant; Petitioner’s Exhibit 1b lists eleven examples of individual CPA’s names in firm names where the CPA is not a partner in the firm.


�Petitioner’s Exhibit 20.


�The name “Baker Tilly Virchow Krause, LLP” is registered in Missouri as a foreign limited liability partnership.  We further note § 358.440(8) provides that such registered foreign limited liability partnerships are not required to file any other documents pursuant to Chapter 417, which requires filing for fictitious names.


�According to Hill’s testimony, the Board approved Rubin Brown’s name change request to “Baker Tilly Rubin Brown,” but no information was conveyed to the Board about the firm’s membership association with BTI, nor was there any indication “Baker Tilly” was a fictitious name rather than proper names.
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