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)
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)

DECISION


We deny Monica R. Vincent’s application for licensure as a broker associate because she did not actively engage in the real estate business as a licensed real estate salesperson for at least two years immediately preceding her date of application.
Procedure


On November 30, 2006, Vincent filed a complaint appealing the Missouri Real Estate Commission’s (“the MREC”) decision denying her application for a broker associate license.  On April 26, 2007, we held a hearing on the complaint.  Assistant Attorney General Glen D. Webb represented the MREC.  Vincent represented herself.  The matter became ready for our decision on June 26, 2007, the date Vincent’s brief was due.
Findings of Fact

1. In 1992, Vincent received a bachelor of arts degree in communication from the University of Missouri – Kansas City.
2. From 2000 to 2001, Vincent designed Web sites for Electric Business Solutions.
3. From 2001 to 2002, Vincent worked with several businesses in the Kansas City area as an outsource sales and marketing consultant handling conferences and other short-term projects throughout the United States.
4. From 2002 to 2004, Vincent was employed by MobilSign, where she marketed mobile media for vehicles worldwide.
5. From 2004 to January 2005, Vincent was involved with sales and support and freelance writing for the Lake of the Ozarks Business Journal.  She dealt with real estate issues.
6. Since the spring of 2005, Vincent has been a member of the Women’s Council of Realtors, Lake Chapter.  She attended two Corky Hyatt seminars and the annual Missouri Association of Realtors meeting in Jefferson City.
7. In January 2006, Vincent began working for Lands’ End Properties (“Lands’ End”), a developer who built condominiums at the Lake of the Ozarks.  Her employer wanted her to have a salesperson and broker license.
8. Vincent moved to the Lake of the Ozarks to work for Lands’ End.
9. Since January 2006, Vincent has been selling real estate for Lands’ End.  At the time she filed her complaint, she had 53 condominium units under contract and an additional 36 units under reservation status.  Vincent also handled all of the marketing for Lands’ End and Pro-Build Construction, including the Web site design and maintenance, advertising, and general promotion of the companies.
10. On May 4, 2006, Vincent received her real estate salesperson license.  She was not licensed prior to that time.
11. On September 21, 2006, Vincent completed a 48-hour broker pre-license course at the Real Estate Prep School of Kansas City.
12. On September 26, 2006, Vincent passed her Missouri Real Estate Broker Examination.
13. On September 29, 2006, Vincent filed her application for a broker associate license with the MREC.
14. By letter dated November 2, 2006, the MREC denied her application.
15. Because of the denial, Vincent lost her position with Lands’ End.  She transferred her salesperson license to Community Real Estate, Lake of the Ozarks.
Conclusions of Law 


We have jurisdiction to hear Vincent’s complaint.
  Vincent has the burden to show that she is entitled to licensure.
  We exercise the same authority that has been granted to the MREC.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

Requirements for Licensure


The current requirements for licensure as a broker under § 339.040
 (“the new statute”) are as follows:


4.  Each applicant for a broker license shall be required to have satisfactorily completed the salesperson license examination prescribed by the [MREC].  For the purposes of this section only, the [MREC] may permit a person who is not associated with a licensed broker to take the salesperson examination.


5.  Each application for a broker license shall include a certificate from the applicant’s broker or brokers that the applicant has been actively engaged in the real estate business as a licensed salesperson for at least two years immediately preceding the date of the application, and shall include a 
certificate from a school accredited by the [MREC] under the provisions of section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed broker curriculum or broker correspondence course offered by such school, except that the [MREC] may 

waive all or part of the requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the [MREC].

(Emphasis added.)  The new statute has both educational and experience requirements.  The MREC argues that Vincent is not qualified for a broker license because she did not engage in the real estate business as a licensed salesperson for at least two years immediately preceding the date of the application.


Vincent admits that she was not licensed as a salesperson before May 4, 2006.  She argues that she relied on the prior version of § 339.040
 (“the old statute”):


5.  Each application for a broker license shall include a certificate from the applicant’s broker or brokers that the applicant has been actively engaged in the real estate business as a licensed salesperson for at least one year immediately preceding the date of the application, or, in lieu thereof, shall include a certificate from a school accredited by the [MREC] under the provisions of section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed broker curriculum or broker correspondence course offered by such school, except that the [MREC] may waive all or part of the educational requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the [MREC].
(Emphasis added.)


Vincent argues that it is unfair to require her to comply with the new statute when she believed that she could be qualified for licensure under the old statute and applied only a month after the change.  As an administrative agency, we have no authority to apply the doctrines of 
equity.
  Vincent also argues that she was not informed of the change in the statute, but ignorance of a new statute does not excuse her from its requirements.


Therefore, considering all of the requirements set forth in the new statute, Vincent does not meet the statutory and regulatory qualifications for licensure.  This, however, is not the end of the analysis because of the waiver provision that remains in the new statute.

Waiver

While we cannot change the language of the statute, § 339.040.5 provides that the MREC:

may waive all or part of the requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the [MREC].
“May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it the same way.
  We exercise the same authority that has been granted to the MREC.


Vincent provided some information about her experience, and we have made findings of fact accordingly.  But we agree with the MREC that it is insufficient to meet the experience requirement.  When Vincent applied for her broker license, she had been performing real estate services for only nine months and had been licensed as a salesperson for only four months.  The change to the new statute shows a clear legislative intent that a person should be a salesperson or have acceptable experience for two years before becoming a real estate broker.  Vincent has not 
shown us that her experience in that period is an acceptable substitute for the prescribed education and experience.  We deny Vincent’s request for a waiver.

Summary

We deny Vincent’s application for a broker license.

SO ORDERED on August 8, 2007.



________________________________



JOHN J. KOPP



Commissioner
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