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)
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)




)
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)

DECISION


The Department of Health and Senior Services (“the Department”) may discipline Johnathan Victorian for violations of safety laws, unlicensed provision of day care, and lack of good character.  
Procedure


On April 19, 2005, the Department filed its complaint.  On November 21, 2005, we convened a hearing on the complaint.  Kelly D. Walker represented the Department.  Victorian presented his case.  The Department filed its reply brief on March 20, 2006.  In the reply brief, the Department moves to strike information presented in Victorian’s brief but not offered into evidence at the hearing.  We grant the motion.  We base our decision on evidence of record.
  

Findings of Fact

1. On May 22, 1997, the Department issued a license to Victorian to provide child day care to 34 children, ages two to 12 years.  Victorian provided care under the name of Rose Family Day Care and Learning Center at 8212 Page Avenue, St. Louis, Missouri.  He possessed a copy of the Department’s regulations at the facility at all relevant times.  
2. As of April 24, 2003, Victorian had been driving children in his care on field trips.  He did not have a chauffeur’s license, also known as a Class E license.  Department Child Care Facility Specialist Maggie Haller instructed Victorian to get a chauffer’s license for driving children, and reviewed with him the regulations governing the transportation of children in day care.    
3. On July 15, 2004, Haller conducted an unannounced inspection of Victorian’s facility.  Victorian’s employee, Janica Guy, was preparing to drive children ages two to five years in a vehicle with no child safety seats until Haller advised her that such transportation was unlawful.  Victorian arrived at the facility while Haller was still there and claimed that he had obtained his chauffer’s license.  Victorian had not obtained that license, and he knew that he had not when he made the claim.  
4. On October 21, 2004, Haller conducted a follow-up visit of Victorian’s facility.  There were no children and only one staff person present when Haller arrived.  The staff person told Haller that the children had gone to the library.  A 15-passenger van transporting the children arrived while Haller was at the facility.  The driver, Holly Woodard, had a chauffer’s license.  The van was transporting 20 people:  two adults, nine children ages four or five years, and nine children ages three years or younger.  There were not enough seat belts for the children and no child safety seats in the van.  Victorian told Haller that if the children had not gone to the 
park after the library, they would have returned to the facility before Haller arrived and Haller would not have caught them. 
5. Victorian’s child day care license expired on April 20, 2005.
6. On September 7, 2005, Nicole Steele, an employee of Victorian, was transporting one school-age child and two preschool age children to school from the facility where their parents had dropped them off when she had an automobile accident.  Steele had no driver’s license.  When he was questioned about the incident, Victorian denied that the children were at his facility, but he knew that they were.    
7. On September 20, 2005, Haller conducted an unannounced visit to the facility.  There were six children present.  Victorian’s employee told Haller that one of the children, CS, was related to Victorian.  CS denied that statement.  On October 17, 2005, Haller conducted another unannounced visit to the facility.  There were six children in care, including CS.  Victorian’s employee told Department staff that children LB and BB were related to Victorian, but not child CS.  CS, LB and BB were not related to Victorian.    
Conclusions of Law

We have jurisdiction to hear the Department’s complaint.
  The Department cites its authority to:

deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license[.
]

The Department has the burden of proving facts on which that law allows discipline.
  
The Department argues that by providing care to more than four unrelated children after his license expired, Victorian violated the following provision:


1.  It shall be unlawful for any person to establish, maintain or operate a child-care facility for children, or to advertise or hold himself or herself out as being able to perform any of the services as defined in section 210.201, without having in effect a written license granted by the department of health; except that nothing in sections 210.203 to 210.245 shall apply to:


(1) Any person who is caring for four or fewer children.  For purposes of this subdivision, children who are related by blood, marriage or adoption to such person within the third degree shall not be considered in the total number of children being cared for[.
] 

We agree that Victorian violated that provision when he provided care to more than four children unrelated to him on September 20, 2005, and October 17, 2005.
    


The Department argues that Victorian’s transportation of children without required restraint systems violated the following provision:

All children shall be seated in a permanent seat and restrained by seat belts or child restraint devices as required by Missouri law.[
]
We agree.  On October 21, 2004, Victorian’s transportation of 18 children and two adults in a 15-passenger van violated the following provisions of law:
 
Every person transporting a child under the age of four years shall be responsible, when transporting such child in a motor vehicle operated by that person on the streets or highways of this state, for providing for the protection of such child.  Such child shall be protected by a child passenger restraint system approved by the department of public safety.[
]
Each driver of a motor vehicle transporting a child four years of age or more, but less than sixteen years of age, shall secure the child in a properly adjusted and fastened safety belt.[
]
We agree that Victorian violated those provisions when he transported children without seat belts and without child safety seats.  
The Department argues that Victorian’s transportation of and attempted transportation of children by a driver without a chauffer’s license violated the following provision of the Department’s regulations:

The driver of any vehicle used to transport children shall be no less than eighteen (18) years of age and shall have a valid driver's license as required by Missouri law.[
]
Missouri law requires a chauffer’s license for any person:

who receives compensation in wages, salary, commission or fare to drive any motor vehicle in the transportation of persons or property, or is an owner or employee and drives a motor vehicle carrying passengers or property for hire, or regularly drives a commercial motor vehicle of another person in the course of or as an incident to his/her employment, but whose principal occupation is not the driving of that motor vehicle[.
]
Victorian offers no explanation for why children in his care were transported by people without the appropriate driver’s license or, in one case, no driver’s license.  We agree that Victorian violated the Department’s regulation when he and Steele transported children without a chauffer’s license. 

The Department argues that Victorian’s repeated safety violations, unlicensed provision of day care, and attempts to conceal those violations show that he does not meet the following requirement:

Day care personnel shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.[
]
We interpret “good character and intent” to be at least commensurate with the concept of “good moral character” used in licensing laws.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  
Victorian argues that his violations were isolated incidents, but they were not isolated.  They were part of a repeated pattern of violation.  Victorian also blames the violations on a bad relationship with Department staff, and argues that Department staff did not adequately tutor him in day care licensing standards or warn him that the safety violations were serious.  The provisions that Victorian violated are published regulations, of which he had a copy, and Department staff reviewed the law with him.  Victorian’s unlicensed provision of day care, attempts to conceal his violations, and repudiation of responsibility prove that he does not respect the law governing his profession or the safety of children in his care.  
We agree with the Department that Victorian lacks good character and is not qualified to provide care conducive to the welfare of children. 
Summary


Victorian is subject to discipline under § 210.221.1(2).  


SO ORDERED on June 9, 2006.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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