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MEMORANDUM AND ORDER 


Vestar/LPA Investment Corp. (Vestar) filed a complaint on July 10, 2000, challenging the Director of Revenue’s notices of adjustment denying consolidated returns for 1994, 1995, and 1996.
  Vestar is the parent corporation of an affiliated group of corporations that has filed consolidated federal income tax returns.  Prior to the Missouri Supreme Court’s decision in General Motors Corp. v. Director of Revenue, 981 S.W.2d 561 (Mo. banc 1998), the members of the group who were subject to Missouri income tax had filed Missouri returns on a separate-company basis because the affiliated group did not meet the requirement of section 143.431.3(1), RSMo, that in order to file a consolidated return in Missouri, the affiliated group must derive 50 percent or more of its income from Missouri sources.  In General Motors, id., the court held that the 50 percent Missouri source income requirement violated the Commerce Clause of the United States Constitution.  U.S. Const. art. 1, section 8.  Therefore, after the General Motors decision, 

the affiliated group filed consolidated Missouri returns, denominated “amended returns,” with the Director for fiscal years 1994, 1995, and 1996, and claimed refunds on the basis that the separate companies in total had paid more tax than was due from the group on a consolidated basis.  Vestar now appeals from the Director’s denial of those refund claims.  Therefore, the essential issue in this case is whether the Supreme Court’s decision in General Motors shall be given retroactive effect.  


On January 31, 2001, the parties filed a stipulation of facts, waiver of hearing, and request for briefing schedule.  Stephen A. Murphy represents Vestar.  Legal Counsel Carol M.C. Van Sambeek represents the Director.  Vestar filed the last written argument on April 23, 2001. 

Findings of Fact

1. Petitioner, Vestar/LPA Investment Corp., is the parent company of an affiliated group, which filed consolidated federal returns for fiscal years 1994, 1995 and 1996.

2. Vestar/LPA Investment Corp. was incorporated in Delaware and has its principal place of business in Overland Park, Kansas.

3. Vestar/LPA Investment Corp. is not authorized to do business in Missouri, is not registered with the Missouri Secretary of State, and does not have any property or employees in the state of Missouri.

4. Prior to 1999, Vestar/LPA Investment Corp. did not file Missouri income tax returns.

5. Vestar/LPA Investment Corp. is one company rather than a combination of two companies.

6. Vestar/LPA Investment Corp. is the parent corporation of La Petite Holding Corp. and La Petite Academy, Inc.

7. La Petite Academy does business in Missouri.

8. La Petite Academy was incorporated in Delaware and has its principal place of business in Overland Park, Kansas.

9. La Petite Academy is a member of Vestar/LPA Investment Corp.’s affiliated group.

10. La Petite Academy originally filed consolidated federal/separate Missouri returns for its fiscal 1994, 1995 and 1996 tax years. 

11. The name of La Petite’s parent on its federal consolidated return for tax years 1994, 1995 and 1996 was Vestar/LPA Investment Corp.

12. After General Motors Corporation v. Director of Revenue, 981 S.W.2d 561 (Mo. banc 1998), was decided, Vestar/LPA Investment Corp. submitted consolidated federal/consolidated Missouri returns for the fiscal 1994, 1995 and 1996 tax years, and sought a refund of taxes previously paid by La Petite Academy on its consolidated federal/separate Missouri returns for 1994, 1995 and 1996. 

13. The Director disallowed Vestar’s consolidated federal/consolidated Missouri returns for 1994, 1995 and 1996 and denied its refund claims for those years.

1994
14. La Petite Academy elected to file a consolidated federal/separate Missouri Form MO-1120 for the fiscal year beginning May 29, 1994, and ending May 27, 1995 (hereinafter the “1994 La Petite return’).

15. The due date for the 1994 La Petite return was September 15, 1995, but a six-month extension made the due date March 15,1996.

16. The 1994 La Petite return was postmarked March 15, 1996.

17. On March 12, 1999, Vestar/LPA Investment Corp. and Subsidiaries filed a 1994 Form MO-1120 for fiscal year May 29, 1994, to May 27, 1995, marked as a consolidated Missouri return and as an amended return (hereinafter “1994 Vestar return”).

18. This election to file a consolidated return was not made by the due date or the extended due date for the fiscal year in question.

19. The 1994 Vestar return contained the Missouri tax identification number of La Petite Academy, 11845660.

20. The Director has recorded the Vestar return under the Missouri tax identification number of 16978609.

21. The 1994 Vestar return includes a page that states:  “Reason for Amendment:  Pursuant to the recent General Motors decision, taxpayer is eligible to file a consolidated return in Missouri. Additionally, the return is being amended to reflect a change on the federal return.”

22. A comparison of the 1994 La Petite return and the 1994 Vestar return shows, among other items, the following amounts:


La Petite Consolidated


Federal/Separate Mo.
Vestar Consolidated


1994

Return


Mo. Return



Federal taxable income
$9,718,996.00
$3,403,627.00


Total additions
994,129.00
457,266.00


Balance
10,713,125.00
3,860,893.00


Federal income tax
501,127.00
477,548.00


Mo. taxable income – all sources
10,211,998.00
3,383,345.00


Apportionment method
one (three factor)
one (three factor)


Apportionment percentage
4.268
4.256


Mo. property values
20,746,273.00
20,746,273.00


All property values
539,235,164.00
539,235,164.00


Mo. wages & salaries
5,489,783.00
5,489,783.00


All wages & salaries
126,278,524.00
126,278,524.00


Mo. sales
12,915,864.00
12,915,864.00


All sales
280,149,327.00
282,365,189.00


Missouri taxable income
435,848.00
143,995.00


Missouri tax
27,241.00
9,000.00


Estimated tax payments
18,135.00
18,135.00


Payment with extension of time


   request
12,000.0
12,000.00


Overpayment on original return

2,055.00


Underpayment of estimated tax


   penalty
839.00


Overpayment
2,055.00
19,080.00


Credited to next year’s estimated tax
2,055.00


Refund claimed

$19,080.00

25. La Petite Academy’s 1994 Missouri return and supporting documents accurately report the amount of tax due for the 1994 tax year if the tax is computed on a consolidated federal/separate Missouri basis.

26. The Director issued a notice of adjustment dated May 12, 2000, denying Vestar’s 1994 consolidated Missouri return.  

27. The Director issued a notice of adjustment dated May 18, 2000, stating that Vestar owed $9,000 in Missouri income tax for the 1994 period, plus interest and additions.  

1995

26.
La Petite Academy elected to file a consolidated federal/separate Missouri Form MO-1120 for the fiscal year beginning May 28, 1995, and ending May 25, 1996 (hereinafter the “1995 La Petite return”).

27.
The due date for the 1995 La Petite return was September 16,1996, but a six-month extension made the due date March 17, 1997.

28.
The 1995 La Petite return was postmarked March 17, 1997.

29.
On March 26, 1999, Vestar/LPA Investment Corp. and Subsidiaries filed a 1995 Form MO-1120 for fiscal year May 28, 1995, to May 25, 1996, marked as a consolidated Missouri return (hereinafter “1995 Vestar return”).

30.
This election to file a consolidated return was not made by the due date or the extended due date for the fiscal year in question.

31.
The 1995 Vestar return contained the Missouri tax identification number of La Petite Academy, 11845660.

32.
The Director has recorded the Vestar return under the Missouri tax identification number of 16978609 and has marked the return as an initial return.

33.
The 1995 Vestar return includes a page that states: “Reason for Amendment:  Pursuant to the recent General Motors decision, taxpayer is eligible to file a consolidated return in Missouri.”  The sentence, which reads “Additionally, the return is being amended to reflect a change on the federal return,” has a line drawn through it.

34.
A comparison of the 1995 La Petite return and the 1995 Vestar return shows, among other items, the following amounts:


La Petite Consolidated


Federal/Separate Mo.
Vestar Consolidated


1995

Return


Mo. Return



Federal taxable income
$7,931,802.00
$1,607,927.00


Total additions
1,085,704.00
383,051.00


Balance
9,017,506.00
1,990,978.00


Federal income tax
271,335.00
271,335.00


Mo. taxable income – all sources
8,746,171.00
1,719,643.00


Apportionment method
one (three factor)
one (three factor)


Apportionment percentage
3.985
3.959


Mo. property values
18,989,832.00
18,989,832.00


All property values
508,287,780.00
508,287,780.00


Mo. wages & salaries
5,682,146.00
5,682,146.00


All wages & salaries
139,476,259.00
139,476,259.00


Mo. sales
12,369,594.00
12,235,627.00


All sales
298,402,520.00
300,956,364.00


Missouri taxable income
348,535.00
68,081.00


Missouri tax
21,783.00
4,225.00


Estimated tax payments
30,394.00

30,394.00


Payment with extension of time


   request




Overpayment on original return

8,611.00


Underpayment of estimated tax


   penalty



Overpayment
8,611.00

17,528.00


Credited to next year’s estimated tax
8,611.00


Refund claimed

17,528.00

35. La Petite Academy’s 1995 Missouri return and supporting documents accurately report the amount of tax due for the 1995 tax year if the tax is computed on a consolidated federal/separate Missouri basis.

36. The Director issued a notice of adjustment, dated May 10, 2000, denying Vestar’s 1995 consolidated Missouri return.  

37. The Director issued a notice of adjustment, dated May 18, 2000, stating that Vestar owed $4,255 in Missouri income tax for the 1995 period, plus interest and additions.  

1996
38. La Petite Academy elected to file a consolidated federal/separate Missouri Form 
MO-1120 for the fiscal year beginning May 26, 1996, and ending May 31, 1997 (hereinafter the “1996 La Petite return”).

39. The due date for the 1996 La Petite return was September 15, 1997, but a six-month extension made the due date March 16, 1998.

40. The 1996 La Petite return was postmarked March 16, 1998.

41. On March 26, 1999, Vestar/LPA Investment Corp. and Subsidiaries filed a 1996 Form MO-1120 for fiscal year May 26, 1996, to May 31, 1997, marked as a consolidated Missouri return and as an amended return (hereinafter “1996 Vestar return”).

42. This election to file a consolidated return was not made by the due date or the extended due date for the fiscal year in question.

43. The 1996 Vestar return contained the Missouri tax identification number of La Petite Academy, 11845660.

44. Respondent has recorded the Vestar return under the Missouri tax identification number 16978609.

45. The 1996 Vestar return includes a page that states:  “Reason for Amendment: Pursuant to the recent General Motors decision, taxpayer is eligible to file a consolidated return in Missouri.”  The sentence stating “Additionally, the return is being amended to reflect a change on the federal return,” has a line drawn through it.

46. A comparison of the 1996 La Petite return and the 1996 Vestar return shows, among other items, the following amounts:


La Petite Consolidated


Federal/Separate Mo.
Vestar Consolidated


1996

Return


Mo. Return



Federal taxable income
$15,825,515.00
$9,162,282.00


Total additions
1,898,126.00
1,231,803.00


Balance
17,723,641.00
10,394,085.00


Federal income tax
1,541,047.00
1,541,047.00


Mo. taxable income – all sources
16,182,594.00
8,853,038.00


Apportionment method
one (three factor)
one (three factor)


Apportionment percentage
3.950
3.943


Mo. property values
17,954,949.00
17,954,948.00


All property values
495,897,300.00
495,897,300.00


Mo. wages & salaries
6,030,408.00
6,030,408.00


All wages & salaries
145,197,911.00
145,197,911.00


Mo. sales
12,466,838.00
12,466,838.00


All sales
305,794,773.00
307,421,667.00


Missouri taxable income
639,212.00
349,075.00


Missouri tax
39,951.00
21,817.00


Estimated tax payments
33,611.00
33,611.00


Payment with extension of time


   request
12,000.0
12,000.00


Overpayment on original return

5,660.00


Underpayment of estimated tax


   penalty



Overpayment
5,660.00
18,134.00


Credited to next year’s estimated tax
5,660.00


Refund claimed

18,134.00

47. La Petite Academy’s 1996 Missouri return and supporting documents accurately report the amount of tax due for the 1996 tax year if the tax is computed on a consolidated federal/separate Missouri basis.

48. The Director issued a notice of adjustment, dated May 12, 2000, denying Vestar’s 1996 consolidated Missouri return.  

1997
49. The Director did allow Vestar/LPA Investment Corp. and Subsidiaries to file a 1997 consolidated Missouri return.

Conclusions of Law


This Commission has jurisdiction over Vestar’s appeal.  Section 621.050.1.
  Vestar has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 143.431.3(1) provides:  

If an affiliated group of corporations files a consolidated income tax return for the taxable year for federal income tax purposes and fifty percent or more of its income is derived from sources within this state as determined in accordance with section 143.451, then it may elect to file a Missouri consolidated income tax return. . . .


In Williams Cos. v. Director of Revenue, 799 S.W.2d 602 (Mo. banc 1990), the court rejected the taxpayer’s claim that the 50 percent requirement violated the Commerce Clause of the United States Constitution.  In General Motors, 981 S.W.2d 561, the Director had disallowed General Motors’ (GM) consolidated returns for 1990, 1991, and 1992 because GM did not derive at least 50 percent of its income from sources within Missouri.  On appeal to this Commission, we concluded that we did not have the authority to address GM’s challenge to the constitutionality of the 50 percent requirement.  On GM’s appeal to the Supreme Court of Missouri, the court overruled Williams Cos. and concluded that the 50 percent requirement violated the Commerce Clause.  981 S.W.2d at 565-68.  


Although the General Motors court invalidated the 50 percent requirement and applied its ruling to the tax years at issue therein, id., the court did not address how its decision would impact other affiliated groups to which the 50 percent requirement had applied.  Therefore, that question has been raised in this case.  

I.


In Harper v. Virginia Dep’t of Taxation, 113 S. Ct. 2510, 2519 (1993), the United States Supreme Court considered the retroactive effect of its decision in Davis v. Michigan Dep’t of Treasury, 109 S. Ct. 1500 (1989), where the Court had held that a state violates the doctrine of intergovernmental immunity when it taxes retirement benefits paid by the federal government 

but exempts retirement benefits paid by the State or its political subdivisions.  In Harper, 113 

S. Ct. at 2517-18, the Court followed the approach adopted in James B. Beam Distilling Co. v. Georgia, 111 S. Ct. 2439, 2443 (1991):  once a rule of law has been applied to the parties before the Court, that rule of law must be given retroactive effect in other cases.
  The Court further held that federal law determines whether an interpretation of federal law should be given retroactive effect by a state tribunal.  Harper, 113 S. Ct. at 2519.
  However, the Court held that federal law did not necessarily entitle the petitioners to a refund, but that the U.S. Constitution merely required Virginia to provide relief consistent with federal Due Process principles.  Id.  Therefore, the Court remanded to the Supreme Court of Virginia for a determination of whether Virginia provided relief consistent with Due Process.  Id. at 2519-20.  


In Reich v. Collins, 115 S. Ct. 547 (1994), the United States Supreme Court considered the adequacy of remedies that the State of Georgia provided to taxpayers, in another case involving the claim of a federal retiree in the wake of Davis, 109 S.Ct. 1500.  The Court stated:  

The Georgia Supreme Court is no doubt right that, under McKesson, Georgia has the flexibility to maintain an exclusively predeprivation remedial scheme, so long as that scheme is “clear and certain.”  Due process, we should add, also allows the State to maintain an exclusively postdeprivation regime, or a hybrid regime.  A State is free as well to reconfigure its remedial scheme over time, to fit its changing needs.  Such choices are generally a matter only of state law. 

But what a State may not do, and what Georgia did here, is to reconfigure its scheme, unfairly, in midcourse—to “bait and 

switch,” as some have described it.  Specifically, in the mid-1980’s, Georgia held out what plainly appeared to be a “clear and certain” postdeprivation remedy, in the form of its tax refund statute, and then declared, only after Reich and others had paid the disputed taxes, that no such remedy exists.  In this regard, the Georgia Supreme Court’s reliance on Georgia’s predeprivation procedures was entirely beside the point (and thus error), because even assuming the constitutional adequacy of these procedures--an issue on which we express no view--no reasonable taxpayer would have thought that they represented, in light of the apparent applicability of the refund statute, the exclusive remedy for unlawful taxes.  

Nor can there be any question that, during the 1980’s, prior to Reich I, Georgia did appear to hold out a “clear and certain” postdeprivation remedy.  To recall, the Georgia refund statute says that the State “shall” refund “any and all taxes or fees which are determined to have been erroneously or illegally assessed and collected from [a taxpayer] under the laws of this state, whether paid voluntarily or involuntarily. . . .”  Ga. Code Ann. § 48-2-35(a)(Supp. 1994)(emphasis added).  In our view, the average taxpayer reading this language would think it obvious that state taxes assessed in violation of federal law are “illegally assessed” taxes.  

Id. at 550 (case citations omitted).  Therefore, the Court remanded to the Georgia Supreme Court to provide “meaningful backward-looking relief.”  Id. at 551.  


In North Supply Co. v. Director of Revenue, 29 S.W.3d 378 (Mo. banc 2000), the Missouri Supreme Court relied heavily on Reich in concluding that the taxpayer was entitled to a refund of local use taxes after the local use tax statute was declared unconstitutional. 


In Reynoldsville Casket Co. v. Hyde, 115 S. Ct. 1745, 1750 (1995), the United States Supreme Court further addressed the remedies available when a state statute is declared unconstitutional:  

Where the violation depends, in critical part, upon differential treatment of two similar classes of individuals, then one might cure the problem either by similarly burdening, or by similarly unburdening, both groups.  Where the violation stemmed from, say, taxing the retirement funds of one group (retired Federal 

Government employees) but not those of another (retired state government employees), see Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 109 S.Ct. 1500, 103 L.Ed.2d 891 (1989), then the State might cure the problem either (1) by taxing both (imposing, say, back taxes on the previously advantaged group, to the extent constitutionally permissible), or (2) by taxing neither (and refunding back taxes).  Cf. McKesson Corp., supra, at 40-41, and n. 23, 110 S.Ct., at 2252-2253, and n. 23.  And, if the State chooses the first, then the taxpayers need receive no refund.  But, that result flows not from some general “remedial” exception to “retroactivity” law, but simply from the fact that the state law that the taxpayer had attacked now satisfies the Constitution.  

* * *

Other tax examples present different, remedial problems.  Suppose a State collects taxes under a taxing statute that this Court later holds unconstitutional.  Taxpayers then sue for a refund of the unconstitutionally collected taxes.  Retroactive application of the Court’s holding would seem to entitle the taxpayers to a refund of taxes.  But what if a pre-existing, separate, independent rule of state law, having nothing to do with retroactivity--a rule containing certain procedural requirements for any refund suit--nonetheless barred the taxpayer’s refund suit?  See McKesson Corp., supra, at 45, 110 S.Ct., at 2254; Reich v. Collins, 513 U.S. 106, 111, 115 S.Ct. 547, 550, 130 L.Ed.2d 454 (1994).  Depending upon whether or not this independent rule satisfied other provisions of the Constitution, it could independently bar the taxpayer’s refund claim.  See McKesson Corp., supra, at 45, 110 S.Ct., at 2254.  

This tax scenario simply reflects the legal commonplace that, when two different rules of law each independently bar recovery, then a decision, the retroactive application of which invalidates one rule, will make no difference to the result.  The other, constitutionally adequate rule remains in place.  

(Emphasis added.) 


A noteworthy Missouri case is Hackman v. Director of Revenue, 771 S.W.2d 77 

(Mo. banc 1989), in which the Missouri Supreme Court addressed the impact of the United States Supreme Court’s decision in Davis as applied to Missouri.  The Missouri Supreme Court held that Missouri’s system favored retired state and local government employees over retired 

federal employees, and the federal retirees were entitled to income tax refunds under section 143.801; thus, it was unnecessary to determine whether Davis should be applied retroactively or prospectively.  771 S.W.2d at 81.  


The Director argues that Vestar should not be granted retroactive relief because:  it did not timely elect to file a consolidated return; the election of the filing basis was not subject to later amendment; any refund would not be passed on to consumers; Vestar has no Due Process right to receive a refund; it is inequitable to allow Vestar the benefit of hindsight;
 and General Motors was an unexpected decision.   

We base our opinion on the fact that this case involves a consolidated return, which certain taxpayers may choose as an option if they timely elect to do so.  Under both the state and federal statutes and regulations governing consolidated returns, there are an abundance of restrictions and precautions designed to prevent tax evasion.  Consolidated returns may more accurately present a taxpayer’s overall tax liability, but they may also present more opportunities for tax evasion.  Thus, for example, both the state and federal schemes require a timely election (by the due date for the tax return);
 both require taxpayers who have filed consolidated returns to continue filing consolidated returns unless certain exceptions apply;
 and both sets of statutes are broad outlines that are fleshed out with far more detailed regulations.

One of the purposes evident in these requirements is to require taxpayers who avail themselves of the privilege of filing the consolidated return to do so consistently.  It might be to 

their advantage to do so in some years and not in others.  Again, the theory behind the rules is to allow for a complete, accurate, and consistent picture of the taxpayer’s liability, not just in a given year, but over time.  To allow taxpayers to file consolidated returns retroactively allows them a look-back opportunity that other corporations do not have and undermines these purposes.

What distinguishes the present case from Hackman, North Supply, Reich, and Harper is that this was a corporate taxpayer, not merely claiming a refund under section 143.801, but belatedly invoking the privilege to file a consolidated return.  In 1994, 1995, and 1996, La Petite filed Missouri corporate income tax returns as a separate company.  Following the Supreme Court’s decision in General Motors, Vestar/LPA Investment Corp. and Subsidiaries – a different business entity – purported to file “amended” returns on a consolidated basis.  The Director rejected the “amended” returns and denied a refund on that basis.

As McKesson, Reynoldsville, and even Hackman make clear, the taxpayer is not guaranteed a recovery.  Hackman was remanded to determine whether the taxpayer had met the procedural requirements of section 143.801.  771 S.W.2d at 81-82.  States may still avail themselves of procedural protections.  See Reynoldsville, 115 S. Ct. at 1750.  Here, the procedural protection is the requirement that an affiliated group make an election to file a consolidated return and that it do so within a certain time.  The Director’s Regulation 12 CSR 10-2.045(15) provides:  

Election to File.  If an affiliated group qualified to file a Missouri consolidated return wishes to elect to file a Missouri consolidated return, the election must be exercised by the filing of a Missouri consolidated return on or before the due date (including extensions of time) for the filing of the common parent’s separate Missouri return. 

That regulation mirrors 26 CFR section 1502-75(a)(1), which provides:  

If a group wishes to exercise its privilege of filing a consolidated return, such consolidated return must be filed not later than the last day prescribed by law (including extensions of time) for the filing of the common parent’s return. . . .

Vestar is a multistate corporation that has filed consolidated federal returns.  We presume, therefore, that it is familiar with the federal requirements for doing so.  The timely election requirement is an important procedural threshold to filing a consolidated return, in both the federal and state schemes.  It is not unreasonable in this case, therefore, to expect a taxpayer who wishes to avail itself of the privilege to have done so timely.  

In North Supply, 29 S.W.3d at 379-80, the court thought the taxpayer had a reasonable expectation of a post-deprivation remedy and should not have to rely on a pre-deprivation course of action.  The court relied on Reich and stated that no reasonable taxpayer would have thought predeprivation remedies would be the “exclusive remedy” for unlawful taxes in this case; regardless of whether there were predeprivation remedies, they didn’t have any reason to believe that the normal post-deprivation remedy would not be available.  29 S.W.3d at 380.  An assessment of the “reasonable taxpayer’s” expectations is therefore critical to determine the adequacy of the predeprivation remedy in this case.

Here, it can be argued that a reasonable corporate taxpayer that filed consolidated federal returns should have foreseen the problem presented by the current situation, as GM, for example, did.  Instead, the Vestar group has attempted to file an “amended” consolidated return for each of the three years at issue.  It has done that, however, without having timely made the election to do so.  Vestar argues that it should not have had to make an election that was meaningless under current law – to file a consolidated return – simply to preserve its right, and there is merit to that position.  However, it can also be argued that the reasonable taxpayer – which in this case, by 

definition, is an affiliated group of corporations and is therefore considerably more likely to be sophisticated in tax matters than the taxpayers in Reich or Hackman – should have done just that.

Vestar argues that the timely election requirement is not found in the statutes, but in the regulations.  We place little stock in this argument.  Validly promulgated regulations have the force and effect of law.  Monroe County Nursing Home Dist. v. Department of Soc. Servs.,

884 S.W.2d 291, 293 (Mo. App. E.D. 1994).   Furthermore, Missouri’s consolidated return statute is a brief outline of the legal guidance necessary to administer a system that accepts consolidated returns, which are complex.  This runs parallel to the federal scheme, which also consists of a relatively short statute with copious regulations.  

Further, the business entity at issue in this case – Vestar, on behalf of the affiliated group – may argue that it was unjustly deprived of an option for filing its taxes in a manner to its benefit, but the affiliated group was not a Missouri taxpayer at all for the tax years at issue.  Section 143.801 provides that “the taxpayer” may file a claim for refund.  In this case, a separate company filed separate-company returns, but the separate company has not filed claims for refund.  The Vestar group attempts to file consolidated returns, billed as “amended” returns, when there was no consolidated return in the first instance.  La Petite originally filed on a separate-company basis; thus, the consolidated returns do not qualify as amended returns.  Because the statutory refund procedures are a narrow waiver of the State’s sovereign immunity, they must be strictly construed.  Community Federal Savings & Loan v. Director of Revenue, 752 S.W.2d 794, 797 (Mo. banc), cert. denied, 109 S. Ct. 231 (1988).  Under the Director’s Regulation 12 CSR 10-2.045(32), the common parent is the agent of other subsidiary members “in all matters relating to the Missouri tax liability for the Missouri consolidated return year,” 

including filing claims for refund.  Regulation 12 CSR 10-2.045(4) defines “Missouri consolidated return year” as “a taxable year for which a Missouri consolidated return is filed or required to be filed by an affiliated group under this rule.”  The Vestar group had not filed consolidated Missouri returns for the periods in question.  We find no authority in the statutes or regulations for a different entity – one other than the taxpayer(s) who paid the tax – to file returns on a completely different basis as a distinct entity and bring a claim for a refund of taxes paid by the entity who originally paid them.  The plain terms of section 143.801 do not apply in this case because neither the parent corporation nor the affiliated group was “the taxpayer” who paid the taxes.  Therefore, the affiliated group cannot claim a refund and is limited to pre-deprivation relief, which it did not timely invoke.  Likewise, La Petite cannot claim a refund on a separate-company basis because no refund is due to La Petite.  

We acknowledge that a court may find that due process considerations outweigh the procedural analysis on which we rest our decision.  However, this Commission does not have the jurisdiction to overrule lawfully enacted statutes and regulations for constitutional reasons.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).  We find that the Vestar group is not entitled to file a consolidated return because it did not timely elect to do so, nor is the parent corporation or the affiliated group the “taxpayer” who paid the taxes and would thus be entitled to bring refund claims under section 143.801.  Because La Petite originally filed on a separate-company basis, the consolidated returns do not qualify as amended returns.  

Because we decide the case on these bases, we do not reach other issues, including whether the refund claim for 1994 would be barred by the statute of limitations.
  

Summary 

We conclude that the Vestar group was not entitled to file consolidated Missouri income tax returns for the periods at issue.  Therefore, we deny the refund claims that Vestar has brought on behalf of the affiliated group.  


SO ORDERED on July 9, 2001.



________________________________



KAREN A. WINN



Commissioner

	�References to years are to fiscal years, which end in May.  


	�DOR records show estimated tax payments to be $29,555.00.  The $839.00 difference may be caused by the 1994 estimated tax penalty of $839.00 being treated by the taxpayer as an estimated tax payment.





	�DOR records indicate the overpayment to be $7,772.00.


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The Court disavowed the approach to retroactivity previously stated in Chevron Oil Co. v. Huson, 92 


S. Ct. 349 (1971).   





	�We recognize that Harper and James Beam dealt with situations in which the United States Supreme Court declared a statute unconstitutional, and the Court thus addressed whether a state court must give retroactive effect to a decision of the United States Supreme Court.  However, in Harper, 113 S. Ct. 2510, 2519, the Court stated that state tribunals must apply federal retroactivity principles to the state tribunal’s interpretations of federal law.  In McKesson Corp. v. Division of Alcoholic Beverages & Tobacco, 110 S. Ct. 2238, 2251 (1990), the United States Supreme Court held that when the Florida Supreme Court granted the taxpayer prospective relief from a tax that the Florida court held unconstitutional under the Commerce Clause, the Florida court did not satisfy the requirements of Due Process.  


	�We find it exceedingly unlikely that any affiliated group of corporations would seek to change its filing status and volunteer to pay more tax to the State of Missouri for past tax years.  





	�12 CSR 10-2.045(15); 26 CFR section 1.1502-75(a). 





	�Section 143.431.3(2); 12 CSR 10-2.045(18), (35)-(38); 26 CFR section 1.1502-75(a)(2), (c).  





	�Section 143.431.3; 26 U.S.C. sections 1501 and 1502.  


	�Although the Director has not raised the statute of limitations in this case, a good argument could be made that the refund claim for 1994 is untimely because it was not filed within three years of the due date of the return for that period.  La Petite obtained an extension from September 15, 1995, to March 15, 1996, in order to file its return.  The consolidated return for that period was not filed until March 12, 1999, which was not within three years of the original due date for La Petite’s return.  The Missouri Court of Appeals, Western District, has held that an amended return does not extend the statutory period of limitation for the Director to assess deficiencies.  Campbell v. Director of Revenue, 927 S.W.2d 452, 455 (Mo. App., W.D. 1996).  This Commission likewise has ruled that the limitations period for refunds cannot be extended by filing an amended return.  Ross v. Director of Revenue, No. 97-003259 RI (Mo. Admin. Hearing Comm’n Nov. 24, 1998).  A similar argument could be made that an extension of time to file an original return should not extend the time for filing an amended return and claiming a refund.  
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