Before the

Administrative Hearing Commission

State of Missouri

BARBARA E. VERTS, 
)


)



Petitioner,
)




)


vs.

)

No. 05-0052 BN




)

STATE BOARD OF NURSING,
)




)



Respondent.
)

DECISION


We deny Barbara E. Verts’ application to renew her practical nursing license because Verts pled guilty to crimes that involve moral turpitude and are reasonably related to the qualifications, functions or duties of the profession.  Verts also violated the drug laws of the State of Illinois.   
Procedure


On January 13, 2005, Verts filed a complaint challenging the State Board of Nursing’s (“the Board”) decision denying her application to renew her practical nursing license.  The Board filed an answer on February 15, 2005.  

This Commission convened a hearing on the complaint on May 13, 2005.  Verts represented herself.  Assistant Attorney General Stacy Yeung represented the Board.  The last written argument was due on August 30, 2005.  
Findings of Fact


1.  Verts was licensed by the Board as a licensed practical nurse on October 7, 1999.  Verts allowed her license to lapse on May 31, 2004.  


2.  On April 7, 2004, in the Circuit Court of St. Clair County, Illinois, Verts pled guilty to unlawful delivery of a controlled substance and unlawful possession of a controlled substance with intent to deliver, in violation of Ill. Comp. Stat. 570/401(d).  The court placed Verts on probation for 30 months and ordered her to pay a $300 drug fine, as well as costs for a drug assessment, DNA analysis, laboratory fee, and a probation fee.  

3.  Verts applied to renew her license on or about September 10, 2004.  


4.  On December 14, 2004, the Board issued a decision denying Verts’ application.  
Conclusions of Law 


We have jurisdiction to hear Verts’ complaint.  Section 621.045.
  Verts has the burden to show that she is entitled to a license.  Section 621.120; Francois v. State Bd. of Regis’n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  

The Board’s Regulation 4 CSR 200-4.020(12) provides:  


(C) A nurse whose license has lapsed in Missouri for thirty (30) days or more, but fewer than three (3) years, must petition the State Board of Nursing for renewal of the license on a form furnished by the board.  Accompanying the petition shall be a late renewal fee and the fee for the current renewal period as outlined in 4 CSR 200-4.010.  If the nurse has practiced nursing in Missouri while the license was lapsed, in order to renew, the licensee must pay the lapsed fee, the renewal fee for each year s/he practiced nursing in Missouri and the fee for the current renewal period.  This petition shall show under oath or affirmation of the nurse—


1.  A statement that the nurse is not presently practicing nursing in Missouri; 

2.  A statement as to whether the nurse did practice nursing while the license was lapsed and, if so, how long and where; and

3.  If the nurse was practicing nursing in Missouri at the time his/her license was lapsed, s/he must submit a notarized statement indicating that s/he ceased working as soon as s/he realized that the license was lapsed.  In addition, the nurse must cause his/her employer to submit a statement on the employer’s letterhead stationery or a notarized statement indicating that the nurse ceased working as soon as s/he realized that the license was lapsed. 
*   *   *


(E) Upon satisfactory completion of the requirements specified in [subsection B], the board reserves the right to refuse to reinstate the lapsed license of any nurse, including one who is subject to disciplinary action under any provisions of Chapter 335, RSMo, which includes disciplinary action for practicing nursing without a license while that license is lapsed.  A nurse who is petitioning for renewal of a lapsed license who answers yes to one (1) or more of the questions on the petition which relate to possible grounds for denial of renewal under section 335.066, RSMo, shall submit copies of appropriate documents, as requested by the board, related to that answer before his/her petition will be considered complete.  The copies shall be certified if they are records of a court or administrative government agency.  If a lapsed license is not reinstated, the board shall notify the nurse of the fact and the statutory right to file a complaint with the Administrative Hearing Commission. 

No copy of Verts’ application to renew her lapsed license is in the record in this case.  The Board asserts statutory grounds to deny her application and makes no argument that Verts failed to follow the reinstatement procedures set forth in the Board’s regulation.

Section 335.066.1 and .2 provide: 

1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to sections 335.011 to 335.096 for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise 
the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.   

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   * 

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed; 
*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence;

*   *   *


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

The word “may” in § 335.066.1 means discretion, not a mandate.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  We may exercise the same degree of discretion that the Board exercised.  Id. at 614-15.

I.  Guilty Plea 

720 Ill. Comp. Stat. 570/401 provides:  

Except as authorized by this Act, it is unlawful for any person knowingly to:  (i) manufacture or deliver, or possess with intent to manufacture or deliver, a controlled or counterfeit substance or controlled substance analog . . . .

(d) Any person who violates this Section with regard to any other amount of a controlled or counterfeit substance classified in Schedules I or II, or an analog thereof, which is . . . (iii) any substance containing amphetamine or methamphetamine or any salt or optical isomer of amphetamine or methamphetamine, or an analog thereof, is guilty of a Class 2 felony. . . .
Verts pled guilty to unlawful delivery of a controlled substance and unlawful possession of a controlled substance with intent to deliver, both of which are crimes under this statute.  

The qualifications of a licensed practical nurse include good moral character.  Section  335.046.2.  “Good moral character” is honesty, fairness, and respect for the rights of others and for the laws of the state and nation.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  The crimes of unlawful delivery of a controlled substance and unlawful possession of a controlled substance with intent to deliver show Verts’ lack of good moral character and are thus reasonably related to the qualifications for the practical nursing profession.  Because the duties of licensed practical nurses give them access to controlled substances in rendering care to patients, § 335.016(9), these crimes are reasonably related to the functions or duties of the profession.  

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, 

contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  “Courts invariably find moral turpitude in the violation of narcotic laws."  In Re Frick, 694 S.W.2d at 479.  The crimes of unlawful delivery of a controlled substance and unlawful possession of a controlled substance with intent to deliver are crimes of moral turpitude.  

We find cause to deny Verts’ application under § 335.066.2(2).  

II.  Violation of Drug Laws

Verts admits that she committed the crimes of unlawful delivery of a controlled substance and unlawful possession of a controlled substance with intent to deliver.  Verts violated the 
drug laws of the State of Illinois.  Therefore, there is cause to discipline her license under 
§ 335.066.2(14).  

III.  Section 335.066.2(5) and (12)

Section 335.066.2(5) allows discipline for:

[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
(Emphasis added). In Board of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court stated:  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person  or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).  


Section 335.066.2(12) allows discipline for:  

[v]iolation of any professional trust or confidence[.]

(Emphasis added).  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  A “violation” is “the act of breaking, infringing, or transgressing the law.”  BLACK’S LAW DICTIONARY 1570 (6th ed. 1990).


The Board proved that Verts pled guilty to unlawful delivery of a controlled substance and unlawful possession of a controlled substance with intent to deliver.  The Board has not argued or proven that this conduct occurred in the course of her professional employment.  Therefore, the Board has failed to establish incompetency, misconduct, gross negligence, fraud, misrepresentation, or dishonesty in the performance of the functions or duties of the profession.  Similarly, the Board has shown no violation of a professional trust or confidence.  We find no basis to deny Verts’ application under § 335.066.2(5) or (12).
IV.  Discipline in Another State

In its written argument, the Board also asserts that we may deny Verts’ application under § 335.066.2(8) for: 
Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]

However, the Board did not notify Verts of this basis in its answer to her complaint.  Due process requires that the licensing agency give the applicant notice of the grounds for denial.  Ballew, 670 S.W.2d at 103; Regulation 1 CSR 15-3.380(2)(E)2.  Because the Board did not give Verts 
notice of this ground for denial of her application, we cannot consider it.  Ballew, 670 S.W.2d at 103.

V.  Discretion


Section 335.066.1 allows us discretion to grant or deny Verts’ application to renew her license.  We conclude that the application should be denied.  Verts asserts that Illinois has granted her probationary license status and that she should be entitled to the same treatment in Missouri in case she chooses to work here.  However, her guilty plea to two drug offenses in Illinois was only slightly over a year ago, and she is still serving probation for her crimes in Illinois.  We believe it is too soon now to tell whether Verts should be allowed to practice and have access to medications in the state of Missouri.  If Verts continues to maintain a clean record, her past indiscretions will not prevent her from becoming licensed, and she may re-apply to the Board.  The Board is given the discretion to grant licensure either with or without probationary terms.  Section 620.149.   
Summary


We deny Verts’ application to renew her practical nursing license.   

SO ORDERED on September 8, 2005.



________________________________



JOHN J. KOPP



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�See also Duncan v. Missouri Bd. for Arch'ts, Prof's Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988); Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993); Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).   
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