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)




)
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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


GTE Midwest, Inc. (now Verizon Midwest, Inc.) filed a complaint on June 24, 1999, challenging the Director of Economic Development’s May 25, 1999, decision denying its application for an expanded business facility tax credit.  Verizon claims that it is entitled to the credit for its investment in off-site telecommunications equipment, as well as additions to buildings.  


After granting a number of continuances, this Commission convened a hearing on the complaint on August 24, 2001.  Petitioner’s counsel noted that the name of the company has changed to Verizon Midwest, Inc.; thus, we changed the case caption accordingly.  We refer to Petitioner as “Verizon” throughout this decision.  James W. Erwin and William E. Burris, with Thompson Coburn, represented Verizon.  Assistant Attorney General Christie A. Kincannon represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on December 6, 2001, when Verizon filed the last written argument.

Findings of Fact


1.  Verizon is a Delaware corporation engaged in the telecommunications business primarily operating in Missouri.


2.  During the tax periods at issue, Verizon’s regional headquarters was in Wentzville, Missouri.  


3.  Verizon provides telecommunications services within and between exchanges in four Local Access and Transportation Areas (“LATAs”):  St. Louis, Westphalia, Kansas City and Springfield.

Verizon Employees
4.  For employment tax purposes, Verizon assigned each of its employees to one of four sites: 1000 GTE Drive, Wentzville; 625 E. Cherry, Columbia; 117 E. Third Street, Cameron; and 416/417 First Street, Marshfield.  The Wentzville Regional Headquarters employed administrative, managerial, engineering, customer service and technical staff.  The other locations employed certain technical staff.  Not all of the technical staff actually worked at the sites listed because their job was to service the telecommunications system throughout the service area in which they were assigned.

5.  In 1997, Verizon had about 1900 employees in Missouri.  In 1997, Verizon added four new employees at Cameron, two at Columbia, 50 at Wentzville, and two at Marshfield.  

Overview of Telephone System
6.  Verizon uses a Local Area Network (“LAN”) to provide telecommunications services consisting of three basic elements:  central offices, remote switching stations, and the poles, cables and wires that connect the central offices to the remotes and the remotes to the customers. 

7.  There are two types of central offices, the Host Central Office and the Remote Central Office.  A Host Central Office is located in a building containing a high-speed computer that routes all voice and data transmissions in its service area from the originator to the specified end user, switches, testing equipment, circuit equipment, batteries to provide backup power in the case of a power failure, and other equipment.  The Host Central Office is the location where the company can connect or disconnect a customer’s telephone service without going to the customer’s location.  In addition, the company has computers that track a customer’s use of the telecommunications services for billing purposes.

8.  The Remote Central Office contains computers and switches that route all voice and data transmissions in its service area from the originator to its associated Host Central Office, and from its associated Host Central Office to the end user.  Its equipment is also used to boost the signal strength of the transmissions.  It typically does not contain the other equipment found at a Host Central Office.  The Host Central Offices and their associated Remote Central Offices are connected by cables and wires that are either carried on poles or are buried underground.

9.  Customers who are located more than 18,000 feet from either a Host Central Office or a Remote Central Office are subject to a condition known as “long loop.”  Long loop causes a loss in the strength of the electrical signal as the distance from the central office increases. Verizon has added Digital Loop Concentrators (or “remotes”) along the telephone lines that aid in improving loop transmission characteristics and in correcting signal degradation.

10.  Telephones within the service areas served by Remote Central Offices and their associated remotes have the same NXX codes, i.e., they have the same first three numbers of a seven-digit telephone number.

11.  The interaction of each element of Verizon’ s integrated telephone system – Host Central Offices, Remote Central Offices, remotes or Digital Loop Connectors, repeaters and the 

poles, wires and cables – enables the entire network system to function at its optimum capability in providing telecommunications services.

Example of Telephone System


12.  The Host Central Office is in O’Fallon, just off of Interstate 70.  It is connected to the Belleau Mex Remote Central Office and the Ohmes Road Remote by a buried cable.  The customers in the Country Crossing Subdivision are connected to the Ohmes Road Remote.

13.  If a customer in the Country Crossings Subdivision calls a neighbor down the street, the signal is first routed to the Ohmes Road Remote; from there it is sent to the Belleau Mex Remote Central Office (where it is boosted); then to the O’Fallon Host Central Office where the computers connect it to the telephone being called.  The signal is sent by the O’Fallon Host Central Office back to the Belleau Mex Remote Central Office; then to the Ohmes Road Remote (where it is boosted); and then to the neighbor’s telephone.  All of this occurs almost instantaneously.

Verizon’s 1997 Investments in Buildings and Equipment

14.  In 1997, Verizon invested $958,483.97 in building additions and $1,352.41 in testing equipment at the Wentzville Regional Headquarters (1000 GTE Drive), for a total of

$959,836.38.

15.  In 1997, Verizon invested the following amounts at the Columbia Main Host Central Office at 625 E. Cherry:


Building additions
$405,158.08


Switching equipment
$373,288.11


Digital circuit equipment
$539,174.01


Analog circuit equipment
$342,975.93


Testing equipment
$12.16


$1,660,608.29

16.  In 1997, Verizon invested $7,219.81 in testing equipment at the Cameron Host Central Office (117 Third Street).

17.  In 1997, Verizon invested $4,368.73 in building additions at the Marshfield Host Central Office (416/417 First Street).

18.  It is not possible to identify what portion of the investment in poles, cables and wires was made within the property boundary lines at the Wentzville (GTE Drive), Columbia (625 E. Cherry), Cameron (117 Third Street) and Marshfield (416/417 First Street) locations.

19.  Approximately 70% of the cost of the poles, cables and wires represents the cost of connecting Host Central Offices to Remote Central Offices, and Host Central Offices and Remote Central Offices to Digital Loop Connectors.  Approximately 30% of the cost of poles, cables and wires represents the cost of connecting the Host Central Offices, Remote Central Offices and Digital Loop Connectors to customers.

20.  The total of all investments in 1997 within the property boundary lines at the four locations are as follows:


Wentzville Regional Headquarters (GTE Drive)
$959,836.38


Columbia Main Host Central Office (625 E. Cherry)
$1,660,608.29


Cameron (117 Third Street)
$7,219.81


Marshfield (416/417 First Street)
$4,368.73

21.  The total investments made in 1996 within the property boundaries at Wentzville (1000 GTE Drive), Columbia (625 E. Cherry), Cameron (117 Third Street) and Marshfield (416/417 First Street) were as follows:


Wentzville
$6,048,674.02


Columbia
$827,356.15


Cameron
$.00


Marshfield
$382,632.19

Verizon’s Application for Tax Credit
22.  Verizon submitted to the Director an application for a new/expanded business facility credit for each of the four sites.  Verizon claims a total tax credit for all of its 1997 investments throughout the state in the amount of $1,717,364 for the ten-year period beginning in 1997, or a total of $171,736.40 per year.
    

23.  On May 25, 1999, the Director issued his decision denying Verizon’s protest.  

24.  The total amount of Verizon’s 1997 investment within the property boundaries at Wentzville (1000 GTE Drive), Columbia (625 E. Cherry), Cameron (117 Third Street) and Marshfield (416/417 First Street) eligible for the tax credit is $833,252.14.  Using this figure, the amount of tax credit for only these four locations would be $10,000 ($800 plus $200 employee credit, based on two employees) for the ten-year period beginning in 1997, or a total of $1,000 per year.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director's decisions on protests.  Section 135.250.5, RSMo 2000.
  Verizon has the burden of proof.  Wetterau, Inc. v. Director of Revenue, 843 S.W.2d 365, 367 (Mo. banc 1992).


Section 135.110 provides for the new business facility tax credit, applicable to the income tax.  A qualifying taxpayer receives the credit each year for ten years.  Section 135.110.1.  Section 135.110.6 also allows the credit for certain expanded business facilities:  


If a facility, which does not constitute a new business facility, is expanded by the taxpayer, the expansion shall be considered a separate facility eligible for the credit allowed by this section if:  


(1) The taxpayer’s new business facility investment in the expansion during the tax period in which the credits allowed in this section are claimed exceeds one hundred thousand dollars, or, if less, one hundred percent of the investment in the original facility prior to expansion and if the number of new business facility employees engaged or maintained in employment at the expansion facility for the taxable year for which credit is claimed equals or exceeds two, . . . and


(2) The expansion otherwise constitutes a new business facility. . . . 

Section 135.110.5 provides:  


For the purpose of computing the credit allowed by this section in the case of a facility which qualifies as a new business facility because it qualifies as a separate facility under subsection 6 of this section, . . . the amount of the taxpayer’s new business facility investment in such facility shall be reduced by the average amount, computed as provided in subdivision (7) of section 135.100 for new business facility investment, of the investment of the taxpayer, or related taxpayer immediately preceding such expansion or replacement or at the time of acquisition. . . .


Section 135.100(3) defines “facility” as:  

any building used as a revenue producing enterprise located within the state, including the land on which the facility is located and all machinery, equipment and other real and depreciable tangible personal property acquired for use at and located at or within such facility and used in connection with the operation of such facility[.]

(Emphasis added).  


Section 135.110.1 further provides:  

For the purpose of this section, the term “facility” shall mean, and be limited to, the facility or facilities which are located on the same site in which the new business facility is located, and in which the business conducted at such facility or facilities is directly related to the business conducted at the new business facility.  

I.  Facilities Eligible for Credit


The parties focus on the question of whether Verizon’s investment in portions of the telephone system beyond the buildings qualifies for the credit.  


Verizon argues that its investment in equipment beyond the property boundary lines of the four locations qualifies for the credit because the telephone system is an integrated system.  However, the definition of “facility” in section 135.100(3) plainly limits that term to the building, including “all machinery, equipment and other real and depreciable tangible personal property acquired for use at and located at or within such facility.”  Following the plain and ordinary meaning of a statute is the primary way a tribunal ascertains the intent of the legislature in adopting a statute and gives effect to it. Mary S. Riethmann Trust v. Director of Revenue, 

62 S.W.3d 46, 48 (Mo. banc 2001).  The obvious purpose of the business expansion credit is to encourage industrial development in the State of Missouri.  However, tax credits must be construed strictly and narrowly against the taxpayer.  Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).  Verizon relies on the integrated plant theory used in sales tax cases 

for exemptions for machinery and equipment “directly used” in manufacturing a product.  E.g., 

DST Systems, Inc. v. Director of Revenue, 43 S.W.3d 799, 803 (Mo. banc 2001).  However, such reasoning is inapposite, as this is not a sales tax case, and the expanded business facility credit is limited to the “facility” within the plain meaning of the statute.
  


Verizon points to various amendments to the statute.  In 1993, the definition of “revenue producing enterprise” was amended to include:  

The provisioning of telecommunications products and services and information systems and services[.]

Section 135.100(11)(g), RSMo Supp. 1993.  In 1995, the definition was further amended, as follows, to include within the definition of revenue producing enterprise: 

Interexchange telecommunications services as defined in subdivision (20) of section 386.020, RSMo, or training activities conducted by an interexchange telecommunications company as defined in subdivision (19) of section 386.020, RSMo[.]

Section 135.100(11)(k), RSMo Supp. 1996.  This is the version applicable to this case.  


However, in 1996, section 386.020 was renumbered.  The definition of “telecommunications service,” formerly found in subdivision (20), was renumbered as subdivision (24): 

“Interexchange telecommunications service,” telecommunications service between points in two or more exchanges[.]


Verizon relies on a definition of “telecommunications service” in section 386.020(53), RSMo Supp. 1996. Verizon also points to a definition of “telecommunications facilities” in section 386.020(52):

“Telecommunications facilities” includes lines, conduits, ducts, poles, wires, cables, crossarms, receivers, transmitters, instruments, machines, appliances and all devices, real estate, easements, apparatus, property and routes used, operated, controlled or owned by any telecommunications company to facilitate the provision of telecommunications service[.]

However, section 135.100(11)(k) incorporates the definition of section 386.020(20) into the definition of “revenue producing enterprise.”  Section 135.100 does not incorporate the definition of “telecommunications facilities” or “telecommunications service” found in section 386.020(52) and (53).  The definition of “facility,” for purposes of the business expansion credit, is governed by section 135.100(3).  


Verizon argues that the intent of the statute was to extend to telephone companies the benefit of the tax credit, and that it cannot be divided into segments and remain a revenue producing enterprise.  Verizon argues that a telephone company, unlike a typical manufacturing concern, has physical assets spread throughout an entire service area and that the Director’s construction thus renders the credit essentially meaningless for telephone companies.  However, “facility” is plainly defined in section 135.100(3).  A facility consists of a building, including the land, and any machinery, equipment, or other property “acquired for use at and located at or within such facility”  Id. (emphasis added).  Anything beyond that perimeter does not fit within the definition.  Further, section 135.110.1 provides that “the term ‘facility’ shall mean, and be limited to, the facility or facilities which are located on the same site in which the new business facility is located” (bold in original; underlining added).  This Commission cannot change the wording of the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


Verizon cites a number of cases, which are inapposite.
  Most of Verizon’s cited cases involve tax statutes or lien statutes, and none of the cited cases involve the definition of “facility” for purposes of the expanded business facility credit.  


Verizon is not entitled to a credit for investment in telephone system components beyond the property boundaries of the four sites in question.  

II.  Columbia Facility


Under section 135.110.6, an expanded business facility may be considered a separate facility eligible for the expanded business facility credit if the taxpayer’s investment in the expansion exceeds one hundred thousand dollars and the number of new business facility 

employees equals or exceeds two.
  In such a case, pursuant to section 135.100.5, for purposes of computing the credit, the amount of the investment is reduced by the average amount of the investment in the year immediately preceding the expansion.  Because the credit is not allowable unless new business facility investment exceeds one hundred thousand dollars, the investment must be at least one hundred thousand dollars more than in the previous year.  Therefore, although Verizon invested in building additions at Wentzville and Marshfield in 1997, those facilities do not receive a credit because the on-site investment in those facilities in 1997 did not exceed the amount of on-site investment in those facilities from 1996.
  However, the Director concedes that the investment within the property boundaries for the Columbia facility qualifies for the credit because the investment within the property boundaries for that facility for 1997 was at least $100,000 more than the investment within the property boundaries for that facility in the previous year.  Verizon invested $827,356.l5 within the property boundaries at the Columbia facility in 1996 and $1,660,608.29 (including $405,158.08 in building additions, thus an expansion) in 1997.  Verizon thus had $833,252.14 ($1,660,608.29 - $827,356.15) in investment available for credit in 1997.  A credit of $100 is allowed for each $100,000, or major fraction thereof (51 percent of more), of investment in the expanded business facility, section 135.110.2, resulting in a credit of $800.  A credit of $100 is also allowed for each new employee at the expanded business facility.  Section 135.110.2.  In written argument, the Director concedes that Verizon should be allowed credit for 2.5 new employees at the Columbia facility, rather than two new employees, as the parties had stipulated.  Therefore, we allow a credit of $250 for new employees, and a total credit of $1,050 ($800 + $250) each year for ten years.  

Summary


Only Verizon’s Columbia site qualifies for the expanded business facility credit.  Therefore, Verizon is entitled to an expanded business facility credit of $1,050 per year for ten years, beginning in 1997.  


We deny the remainder of Verizon’s application.  Verizon does not qualify for the expanded business facility credit for the Wentzville, Cameron, or Marshfield sites, or for off-site telecommunications equipment at any of the sites.    


SO ORDERED on February 28, 2002.



________________________________



SHARON M. BUSCH



Commissioner

	�See Joint Ex. 2 for Verizon’s calculation of the credit, which included off-site as well as on-site investment for each site.  





	�The parties stipulated to this fact, based on information that Verizon provided after the Director denied its application.  





	�Statutory references are to the 1996 Supplement to the Revised Statutes of Missouri, unless otherwise noted.  


	�Further, in Utilicorp United, Inc.  v. Director of Revenue, No. 83599, slip op.  (Dec. 18, 2001), the Supreme Court of Missouri recently found a limit on the integrated plant theory.  The taxpayer’s argument in that case was similar to Verizon’s.  The taxpayer, also a utility company, claimed that the electrical lines, transformers, and other items were used directly in manufacturing a product.  The court held that the transmission and distribution of electricity are distinguished from the generation of electricity, and the court suggested that equipment dispersed throughout the utility’s service area was not part of the integrated plant.      


	�E.g., State ex rel. Sedalia Water Co. v. Harnsberger, 14 S.W.2d 554 (Mo. 1928); Southern Electrical Supply Co. v. Rolla Electric Light and Power Co., 75 Mo. App. 622 (St. L. Ct. App. 1898).  


	�The statute also provides certain other situations, not pertinent here, where the credit may apply.  





	�Verizon had no investment in building additions at the Cameron site in 1997.  
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