Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 05-1037 PO




)

MANDY R. VELISHEK,
)




)



Respondent.
)

DECISION


The Director of Public Safety (“the Director”) may discipline Mandy R. Velishek for committing alcohol-related criminal driving offenses.  

Procedure


The Director filed a complaint on June 27, 2005.  On September 29, 2005, the Director filed a motion, with supporting affidavits, for summary determination.  Under § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if the Director establishes facts that entitle him to a favorable decision and Velishek does not dispute such facts.  

Velishek received service of our notice of this action, the hearing date, and a copy of the complaint, on July 18, 2005.  We gave Velishek until October 14, 2005, to respond to the motion 
for summary determination, but she did not respond.  Therefore, the following facts, established by the Director’s affidavits, are undisputed.  
Findings of Fact

1. Velishek holds an active peace officer license.  On May 31, 2003, Velishek was employed as a police officer.  
2. On that date, Velishek was stopped while driving a motor vehicle at 88 miles per hour.  Her eyes were bloodshot, her breath smelled strongly of alcohol, her speech was slurred, and she stumbled when she walked.  Her blood alcohol content was 0.16 percent.  Velishek was intoxicated.  
3. On October 22, 2004, the Pulaski County Circuit Court convicted Velishek, on a jury’s finding of guilty, of Class B misdemeanor driving while intoxicated.  
Conclusions of Law

We have jurisdiction to hear the Director’s complaint.
  The Director has the burden to prove that Velishek has committed an act for which the law allows discipline.
  The complaint cites § 590.080.1(2), which allows discipline if Velishek: 

[h]as committed any criminal offense, whether or not a criminal charge has been filed;

and expressly asks us to find cause for discipline under that provision.
  

The Director argues that Velishek committed the offense described at § 577.012.1: 
A person commits the crime of “driving with excessive blood alcohol content” if such person operates a motor vehicle in this 
state with eight-hundredths of one percent or more by weight of alcohol in such person’s blood. 
Velishek committed that offense when she drove with 0.16 percent blood alcohol.  
The Director also argues that Velishek committed the offense described at § 577.010.1, RSMo 2000: 

A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.  

Section 577.001.2, RSMo 2000, defines an intoxicated condition: 

As used in this chapter, a person is in an “intoxicated condition” when he is under the influence of alcohol, a controlled substance, or drug, or any combination thereof.

Velishek’s reckless speed, physical condition, and blood alcohol content show that she committed the offense of driving while intoxicated.  

Summary


We conclude that Velishek is subject to discipline under § 590.080.1(2).  We cancel the hearing.


SO ORDERED on October 20, 2005.



________________________________



KAREN A. WINN


Commissioner

	�Statutory references are to the 2004 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


	�Section 590.080.2.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�The complaint also cites § 590.080.1(6), and the Director’s Regulation 11 CSR 75-13.090(2)(A) and (3)(C), but the complaint’s prayer for relief does not argue that Velishek is subject to discipline under that statute or regulation.  
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