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DECISION 


Bettye J. Vaughn is subject to discipline because she yelled and cussed at nursing home residents.  
Procedure


The State Board of Nursing (“the Board”) filed a complaint on September 15, 2006, seeking this Commission’s determination that Vaughn’s practical nursing license is subject to discipline.  On May 18, 2007, Vaughn was personally served with a copy of the complaint and an order scheduling the hearing.  The Board filed a first amended complaint on September 13, 2007, amending the original complaint to reflect Vaughn’s new address and to correct her middle initial.  Vaughn did not file an answer to the original complaint or the amended complaint.  

This Commission convened a hearing on October 3, 2007.  Assistant Attorney General Joi N. Cunningham represented the Board.  Though notified of the date and time of the hearing, 
neither Vaughn nor anyone representing her appeared.  On October 3, 2007, we issued an order leaving the record open until October 10, 2007, for the Board to file an additional affidavit and until October 24, 2007, for Vaughn to file any additional documentation.  However, neither party filed any additional documentation.  

The Board filed its written argument on December 3, 2007.  We gave Vaughn until January 2, 2008, to file a written argument, but she filed none.  
Findings of Fact


1.  The Board issued a practical nursing license to Vaughn on March 5, 1959.  The license remained current and active until Vaughn allowed it to lapse on May 31, 2006.  

2.  Vaughn was employed as an LPN charge nurse at Clara Manor Nursing Home (“Clara Manor”) in Kansas City from September 18, 1996, through April 23, 2004.  

3.  On or about April 20, 2004, when a resident asked for Ibuprofen, Vaughn yelled, “Ibuprofen, Ibuprofen, all I fucking hear is Ibuprofen.”  She then stated, “If you would sit down, maybe your back would not be hurting.”  


4.  On one occasion, a resident in a wheelchair called for his inhaler when he was having an asthma attack.  Vaughn said, “I’ll get there when I get there.”  When the resident threatened to report her, Vaughn yelled, “Fuck you!  Report my ass!”  


5.  On another occasion when a resident asked for something, Vaughn said, “I have to get these blood sugars first, then I’ll get your goddamned medicine.”  


6.  The Department of Health and Senior Services (“DHSS”) conducted an annual survey at Clara Manor from April 18 through April 21, 2004, and cited Clara Manor for resident abuse as a result of Vaughn’s behavior.  


7.  On June 3, 2004, the Board received a complaint from Clara Manor’s administrator stating that Vaughn had been “allegedly accused of verbal abuse” during the DHSS survey.  The 
Board conducted an investigation.  Residents and staff told the Board’s investigator about Vaughn’s frequent cussing, berating and belittling of the residents.      


8.  A nurse is expected to care for her patients and to treat everyone respectfully.  

Conclusions of Law


We have jurisdiction to hear this case.
  The Board has the burden of proving that Vaughn has committed an act for which the law allows discipline.
 

The Board argues that there is cause for discipline under § 335.066.2 for:

(5) Incompetenc[e], misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *


(12) Violation of any professional trust or confidence[.]

The Board argues that Vaughn’s conduct constitutes incompetence and misconduct or gross negligence in the performance of the functions or duties of a registered nurse.  The Board also argues that Vaughn is subject to discipline for fraud, misrepresentation, and/or dishonesty.  
Incompetence is a general lack of, or a general lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is “an act or course of conduct which demonstrates a 
conscious indifference to a professional duty.”
  The requisite mental state may be inferred from the conduct of the licensee “in light of all surrounding circumstances.”
  Fraud is an intentional 
perversion of truth to induce another to act in reliance upon it.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  

By yelling and cussing at nursing home residents, especially when they asked for medications, Vaughn demonstrated a lack of professional ability to care for her patients and treat them respectfully.  Her conduct was intentional.  Therefore, she is subject to discipline under 
§ 335.066.2(5) for incompetence and misconduct.  Because the mental states for gross negligence and misconduct are mutually exclusive, she is not subject to discipline for gross negligence.  


Vaughn’s conduct was rude and inappropriate, but the Board has not met its burden to prove that her conduct rose beyond mere cussing to the level of false statements or a disposition to fraud or deceive.  She is not subject to discipline under § 335.066.2(5) for fraud, misrepresentation, or dishonesty.  


The Board also argues that Vaughn is subject to discipline for violation of a professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  By yelling and cussing at nursing home residents, especially when they asked for medications, Vaughn violated the professional trust or confidence placed in her.  She is subject to discipline under § 335.066.2(12) for violation of a professional trust or confidence.  
Summary


Vaughn is subject to discipline under § 335.066.2(5) and (12).   

SO ORDERED on February 11, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Section 621.045, RSMo Supp. 2007.  Statutory references are to RSMo 2000 unless otherwise noted.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


	�Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d at 533.


�Id.


�Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 889 n.2 (Mo. App., W.D. 1997).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 663 (11th ed. 2004).  


�Id. at 359.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504, (Mo. App., E.D. 1989).  





PAGE  
5

