Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF THE
)

MANUFACTURERS RAILWAY
)

COMPANY, INC., FOR PERMANENT
)

VARIANCES FROM RESTRICTED
)

RAILROAD CLEARANCES AT THE
)

No. 03-0092 RR

RAILWAY CROSSING WITH NINTH
)

STREET AT DORCAS STREET
)

(US DOT #854 663 R) IN THE CITY OF
)

ST. LOUIS, MISSOURI
)

DECISION AND ORDER GRANTING VARIANCES


We grant the application of the Manufacturers Railway Company, Inc. (Railroad) and authorize it to maintain less than standard clearances related to the railway crossing with Ninth Street at Dorcas Street (US DOT #854 663 R) in the City of St. Louis (City), Missouri.

Procedure


On January 23, 2003, the Railroad filed an application requesting an order for the variances.  Attached to the application is a copy of the Division of Motor Carrier and Railroad Safety’s (Division) order in Case No. RS-01-275,
 a copy of a drawing illustrating the specific location of the flashing warning lights and attendant support facilities at the crossing, and photographs illustrating the crossing.


In our notice of application and order, dated January 28, 2003, we designated the Missouri Highways and Transportation Commission (MHTC) as a party to this proceeding.  On February 11, 2003, the MHTC filed a response to the application and the affidavit and report of Garry W. Viebrock, Railroad Safety Inspector with the Department of Transportation (Department), in which he recommended approval of the application.  The MHTC waived its right to a hearing.

Jurisdiction


We have jurisdiction over this case.  Effective July 11, 2002, SB 1202 (91st Gen. Assem. 2002) abolished the Division and transferred jurisdiction of these cases to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division were transferred by this bill to the MHTC, which acts through the Department.  Since no party requested a hearing in this matter, the AHC will issue its decision based upon consideration of the verified pleadings and supporting exhibits.


We make our findings of fact from the statements set forth in the application that have not been countered by any party.

Findings of Fact
1. The Railroad has tracks and facilities located within the City.  The Railroad provides railroad switching services to, among others, Anheuser-Busch, Inc., at its plant and other facilities, including Busch’s general office, located within the City.

2. By order dated May 31, 2001, the Division’s Administrative Law Judge issued an order in Case No. RS-01-275 requiring the Railroad to:

install and maintain new flashing light signals, redundant motion detector circuitry, sidelights, and a new signal bungalow in the Southwest Quadrant at the 9th Street/MRC Railroad-Highway Crossing (US DOT #854 663 R), in the City of St. Louis, Missouri, 

as proposed by the Application and in accordance with the terms set forth in said Application.

3. In accordance with this order, the Railroad installed flashing warning lights, and attendant support facilities, to include the signal bungalow at the crossing.  These are currently in operation.

4. The signal bungalow is located 53’ from the edge of the roadway and 15’ 6” from the nearest rail.  This is the only location where the signal bungalow could be placed because the Railroad does not own any property on the other three quadrants of the crossing.

5. The center of the mast for flasher no. 1 is located 4’ from the curb.  This is the only location where the flasher could be placed due to an existing street light.

6. The Railroad requests permanent variances as follows:

· location of signal bungalow:  variance of 9’ 8” from the nearest rail

· location of flasher no. 1:  variance of 1” from the face of the vertical curb to the closest part of the signal

· location of flasher no. 2:  variance of 1’ 1” from the face of the vertical curb to the closest part of the signal

7. Rail movements over the tracks at the subject grade crossing consist of switching moves only and do not involve through train movements.  Switching moves involve tank cars, boxcars and covered hopper cars moving and switched at the speed of approximately two miles per hour and not to exceed five miles per hour.  All such track movements are of a local switching and spotting nature and are performed exclusively by the Railroad, which has performed this service since 1887.

8. The variances requested will not pose an unreasonable safety hazard to railroad employees, brewery employees, or the general public.

Conclusions of Law


The AHC has jurisdiction to determine the manner of grade crossing protection.  SB 1202 (91st Gen. Assem. 2002).  Section 389.580, RSMo 2000
 states in part:


1.  No railway or railroad corporation, county, municipality, township, or other corporation, firm or person shall hereafter erect or cause to be erected any passenger or freight station platforms, or any permanent structure over or contiguous to any railroad track or tracks, switch or siding, such as shop buildings, coalbins, manufacturing and industrial buildings or any other structure whatsoever, without first having secured permission so to do from the division, and it shall be he duty of the division to promulgate uniform rules governing clearances in the construction of such structures as soon after the passage of this law as the same may be reasonably done, except that after the promulgation of uniform rules as aforesaid by the division, it shall not be necessary to procure permission from the division to erect any structure aforesaid that is erected in conformity to such a rule.


2.  Upon application therefor, the division may authorize the construction of structures at less than the minimum vertical or horizontal clearances required by statute or rule if the division finds that construction at the prescribed clearance would be unreasonable.  This subsection shall apply to all structures built over or contiguous to the track of a railroad, including signal lines or wires.

Based on the verified application, we find that construction at the required clearance would be unreasonable.  Based on the report from the Department and the MHTC’s response, we determine that the requested clearances will not constitute an undue hazard to railroad employees, brewery employees, or the public.  We grant the application for the permanent variances. 

Order
1. The Railroad is granted permanent variances at the railway crossing with Ninth Street at Dorcas Street (US DOT #854 663 R) in the City of St. Louis, Missouri, as follows:

· location of signal bungalow:  9’ 8” from the nearest rail

· location of flasher no. 1:  1” from the face of the vertical curb to the closest part of the signal

· location of flasher no. 2:  1’ 1” from the face of the vertical curb to the closest part of the signal.


SO ORDERED on February 28, 2003.  This order shall become effective on March 10, 2003.



_______________________________



CHRISTOPHER GRAHAM



Commissioner

	�The Railroad’s Exhibit A is a copy of the notice of application and order rather than the final order.  We take notice of the final order and incorporate it into the record by this decision and order.  A copy of the final order was filed at the Administrative Hearing Commission on February 26, 2003.


	�SB 1202 changes the Division to the MHTC, which acts through the Department.
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