Before the
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MICHAEL VAN GUNDY,
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)
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)


vs.

)

No. 05-0075 PC



)

COMMITTEE FOR PROFESSIONAL
)

COUNSELORS,

)




)



Respondent.
)

DECISION


We grant Michael Van Gundy’s application to enter a supervised counseling experience program because the university courses he took were not correspondence courses.
Procedure


On January 19, 2005, Van Gundy filed a complaint appealing a decision by the Committee for Professional Counselors (“the Committee”) denying his application for supervised counseling experience because it determined that he had not met the educational requirements.  On August 17, 2005, we held a hearing on the complaint.  Assistant Attorney General Rikki J. Wright represented the Committee.  John D. Landwehr, with Cook, Vetter, Doerhoff & Landwehr, represented Van Gundy.  The matter became ready for our decision on February 15, 2006, the date the last brief was filed.


We make our findings of fact from the Stipulation of Facts
 filed by the parties and other evidence presented.

Findings of Fact

1. Van Gundy seeks licensure under § 337.510.1(1)(c),
 which requires a master’s degree or its equivalent from an acceptable educational institution as defined by the Committee’s rules.
2. Van Gundy applied to the Committee for approval of his registration of supervised counseling experience on or about June 24, 2004.  By letter dated December 21, 2004, the Committee denied the application because it determined that his degree did not meet its requirements.
3. Van Gundy submitted a transcript reflecting a master’s degree in psychology, with specialization in counseling psychology from Capella University (“Capella”).  These courses, but for Rule 4 CSR 95-2.010(1)(B)(3), would satisfy the requirements of § 337.510.1(1)(c).  Van Gundy has paid the requisite fees, completed the application, and is otherwise qualified to seek the Committee’s approval of his proposed two years of supervised counseling experience.
4. Of the 60 hours Van Gundy accumulated from Capella, 35 hours were considered by the Committee to be correspondence courses because they were conducted via the internet and not face to face with an instructor and classmates (“non in-person classes”).  Twenty-five hours had some in-person components and were not considered correspondence courses.
5. Capella does not have a physical campus location.  Capella faculty members in the counseling psychology program are located in a dozen or more different states.
6. Capella described its coursework as follows:

Online courses at Capella University are much like familiar, classroom-based courses.  Learning takes place through a blend of assigned readings, class discussion, faculty feedback, group projects, case studies, research and writing assignments.  You can expect to invest a minimum of 10 hours each week in a course, two or more hours of which will be devoted to online courseroom discussions.

7. Students who were accepted into a non in-person class received a student password to access the web site course room.  Students had the option to post personal information and pictures in a section of the course room.
8. If a student was accepted into a non in-person class and did not attend by posting anything for the first week, the instructor contacted that student by E-mail to stress the importance of regular involvement.
9. The non in-person classes had definite terms, usually in 12-week blocks with ten weeks of course work and one week for final projects.  Class sizes were limited to about 20 students.
10. The non in-person classes were not open ended – with merely a set ending date.  The students were required to participate in class discussions at least twice a week during the ten weeks of course work.  On Sunday or Monday, an instructor posted a question for all students to read.  The students were required to respond to the question and respond to other students’ responses.  Students were “expected to attend the online course room at least four times per week.”
  As a minimum requirement, the instructor was required to respond to each student each week.  The students and instructors could not see each other during the discussions, and the discussion comments were asynchronous.

11. In addition to the discussions, the instructors posted unit presentations, which constituted the lecture portion of the class.
12. Students were provided with a textbook, and were required to read journal articles and research outside sources for their responses to questions and their part in the weekly discussions.  Students used the APA style manual in citing references.
13. During one 10-week period, there were over 2,000 postings, reflecting the instructor’s and students’ interactions.  The postings were accessible to the student throughout the course.
14. Instructors could request that a student submit a term paper in hard copy by mail or transmit it electronically.
15. Students were graded at the end of the course using a grading scale of A, B, C, or F.  Students were required to maintain a B average to maintain a good academic standing.  A student who received an F grade was required to re-take the course.  Capella had an academic probation system at escalating levels.  If the student did not improve, he or she was asked to withdraw from the university.
16. In its course manual, Cappella informs prospective students that the degree program at Capella does not necessarily qualify the graduates for licensure in any particular state.  Capella issues this disclaimer because it is a national program subject to many different licensing boards and regulations.
17. At the time Van Gundy attended and then graduated from Capella, the graduate program was neither approved by the Council for Accreditation of Counseling and Related Educational Programs (“CACREP”) nor accredited by the Council on Rehabilitation Education, Inc. (“CORE”).

18. At the time of the hearing a school at Capella, a program in the School of Human Services, was approved by CACREP.
19. Prior to obtaining a license, Van Gundy will have to complete two years of acceptable supervised counseling experience.
Conclusions of Law 


We have jurisdiction to hear Van Gundy’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it the same way.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

I.  Objections Taken with Case
A.  Definition of Correspondence Course

Van Gundy objected to testimony from the Committee’s witness, Dr. Christopher Maglio, arguing that the definition of correspondence course was not a proper subject for expert testimony.
  Expert testimony may be admitted only “if it concerns a subject about which the layman may not be expected to draw a reasonable conclusion from the facts in evidence.”


In this age of computers and virtual classrooms, experience in educational science helps us understand whether the term “correspondence course” applies beyond the traditional concept 
of an instructor dropping written lessons into a mailbox and the student filling out the paperwork and mailing it back for grading.  To aid us in deciding the meaning of the term, we overrule the objection and allow the testimony.
B.  Change in Regulations


Van Gundy objected on the grounds of relevancy to questioning as to the change in the Committee’s regulations.
  He argues that any new rule was not in effect when he submitted his application.  While we do not find the testimony particularly helpful, we overrule the objection and allow the testimony.

II.  Qualifications for Licensure

Section 337.510 sets forth the criteria for licensure as a professional counselor:


1.  Each applicant for licensure as a professional counselor shall furnish evidence to the committee that:

(1) The applicant has met any one of the three following education-experience requirements:

(a) The applicant has received a doctoral degree with a major in counseling, or its equivalent, from an acceptable educational institution, as defined by division rules, and has completed at least one year of acceptable supervised counseling experience subsequent to receipt of the doctoral degree; or

(b) The applicant has received a specialist’s degree with a major in counseling, or its equivalent, from an acceptable educational institution, as defined by division rules, and has completed at least one year of acceptable supervised counseling experience subsequent to receipt of the specialist’s degree; or

(c) The applicant has received at least a master’s degree with a major in counseling, or its equivalent, from an acceptable educational institution as defined by division rules, and has completed two years of acceptable supervised counseling experience subsequent to receipt of the master’s degree.  An applicant may substitute thirty semester hours of post-master’s 
graduate study, or their equivalent, for one of the two required years of acceptable supervised counseling experience, if such hours are clearly related to the field of professional counseling and are earned from an acceptable educational institution;

*   *   *


(3) Upon examination, the applicant is possessed of requisite knowledge of the profession, including techniques and applications, research and its interpretation, and professional affairs and ethics.


To be licensed as a professional counselor, Van Gundy must (1) earn an appropriate degree; (2) complete a specified period of acceptable supervised counseling experience; and 
(3) pass an examination.  Van Gundy has passed the examination and has been denied the application to begin supervised counseling because the Committee determined that he had not completed step (1) – earning an appropriate degree.

The Committee argues that some of the courses Van Gundy took from Capella were “correspondence courses” and cannot be given credit under Rule 4 CSR 95-2.010(1)(B)3,
 which stated:

No credit will be given for workshops, continuing education, work experience, readings, courses, independent studies, correspondence courses or any course offered primarily by audio or video tape, even if credit is awarded by the educational institution and the offering appears in the transcript[.]
(Emphasis added.)  Regulations have the force and effect of law.
  Van Gundy argues that the courses from Capella should be given credit and are not disqualified under the Committee’s rule.

This case clearly centers on the definition of a correspondence course.  We give the words their plain and ordinary meaning as found in the dictionary.
  One dictionary defines the following:

correspond . . . 2 : to communicate with a person by exchange of letters

correspondence . . . 2 a : communication by letters; also : the letter exchanged

correspondence course n (1902) : a course offered by a correspondence school

correspondence school n (1889) : a school that teaches nonresident students by mailing them lessons and exercises which upon completion are returned to the school for grading[.]

The dictionary definition of “mail” includes “messages sent electronically to an individual (as through a computer system)[.]”


Van Gundy offered evidence that distinguishes the courses he took at Capella from a mere exchange of lessons and exercises.  The non in-person classes had definite terms, much like some colleges’ quarterly semesters, and class sizes were limited to about 20 students.  The students were required to participate in class discussions at least twice a week during the ten weeks of course work.  A student responded to the instructor’s question and to other students’ responses.  As a minimum requirement, the instructor was required to respond to each student each week.  The fact that the responses were not immediate does not preclude a determination that students and an instructor were interacting in what more closely resembled a classroom situation than a relationship by mail – conventional or E-mail – between one instructor and one student.

Dr. David Sarnoff, a lead core faculty member at Capella, testified that he has taught at a “brick and mortar” university and at Capella.  He stated that the discussions at Capella are more scholarly because the responses are asynchronous and the student can take time to research his or her responses.  Van Gundy also testified about the level and quality of the interactivity in the Capella classes.
  Sarnoff offered his opinion that the students at Capella are spending more time on a course than a student in a brick and mortar class.  He stated:


Q:  Based on what you know about the courses that Mr. Van Gundy experienced at Capella, and I’m going to ask you to direct your response just to those courses that have no in person component, would you characterize those courses as being delivered by a school that teaches nonresident students by mailing them lessons and exercises which upon completion are returned to the school for grading?  Would you characterize Capella as being that type of school?

A:  No.  I mean there’s so much more.  We’re talking about all the discussions and the interaction, and the course is a real course.  It has a real class, a real classroom, and real people really discussing.  It’s just in a different medium from what we’re used to.

Sarnoff testified about the distinction between a class taught by E-mail and the classes at Capella:

 . . . [T]he course room is something different from E-mail.  None of the students or the faculty have the course room in their mailbox.  They can’t access it through their server or through their E-mail.  The only way that they can go to the course is to have the password that he described before.  Then they’re in the course.  So that the – and the course is something much huger than E-mail. . . .  I think the course room at Capella is really the modern version of the brick and mortar course just like an E-mail is the modern version of a letter.  But the two are very different.  The course room is so much more than just a bunch of E-mails.

The Committee attempts to inject a face-to-face requirement into its regulation by using a different definition of “correspondence course.”  Maglio testified that the term should be defined as follows:

A correspondence course is a course in which there is no simultaneous face to face interaction between the students and the person teaching the course.  The assignments, whatever they may be, whether they be written assignments, papers, things like that are all submitted via some form of mail, whether it be through slower forms of mail or internet E-mail.

Although we allowed Maglio to testify on the subject, we do not agree with this additional component that the Committee is attempting to impose in a regulation that contains no such component.  We agree with Van Gundy that Maglio expands the definition of correspondence course.  During cross-examination, Maglio admitted that an applicant would read the regulation as it was written when Van Gundy applied and that the regulation did not include this type of limitation:


Q:  . . . Prior to the time when the committee promulgated Exhibit 9 which we’ve been referring to as the new rule, prior to the time when that rule was promulgated, if an applicant for licensure wished to look in the rules as to how a course of study would be evaluated by the Committee, he would have reference to Exhibit 8, would he not, in other words, he would have reference to the rule that was in effect, correct?

A:  Yes.


Q:  The rule that was in effect, it says nothing about a requirement of simultaneous face to face interaction between the student and the teacher, does it?


A:  It’s not defined that way, no.


The Committee argues that its interpretation of its own regulation should be given deference.
  It offers testimony on the importance of immediate instructor response and nonverbal communication in psychology classes.  But there was no face-to-face requirement in the regulation, and to require this would give effect to an unpromulgated rule.
  The Committee’s regulation prohibited correspondence courses; it did not prohibit all non face-to-face courses.  Van Gundy has convinced us that the courses he took at Capella were not correspondence courses.  They were also not brick and mortar classes.
  Capella’s non in-person classes were something else, and something that the Committee had not prohibited in its regulation.

We grant Van Gundy’s application to enter a supervised counseling program because the courses he took at Capella were not correspondence courses and thus not prohibited by the Committee’s regulation.
Summary

We grant Van Gundy’s application for supervised counseling experience.

SO ORDERED on May 9, 2006.



________________________________



JOHN J. KOPP



Commissioner

	�Jt. Ex. 1.


	�Statutory references, unless otherwise noted, are to the 2005 supplement to the Revised Statutes of Missouri.


	�Jt. Ex. 4 at 5.


	�Jt. Ex. 3 at 4.


	�There might be an immediate response or a response after a period of time.  (Tr. at 103.)


	�Programs that are CACREP or CORE approved are automatically deemed to satisfy the educational requirement for licensure under the Committee’s regulation.  Other programs may satisfy the requirement.


	�Section 621.120, RSMo 2000.  We addressed our jurisdiction in this case in our April 14, 2005, order denying the Committee’s motion to dismiss.


	�Section 621.120, RSMo 2000.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


	�Id. at 614.


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�Tr. at 134.


	�State v. Letcher, 772 S.W.2d 795, 798 (Mo. App., W.D. 1989).  See also Ensminger v. Stout, 287 S.W.2d 400, 407 (Mo. App., K.C.D. 1956).


	�Tr. at 163-64.


	�We cite to the version of the regulation in effect at the time of Van Gundy’s application as set forth in Joint Exhibit 8.


	�Civilian Personnel Div. v. Board of Police Comm’rs of City of St. Louis, 914 S.W.2d 23, 24 (Mo. App., E.D. 1995).


	�American Healthcare Mgmt. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 260 (10th ed. 1993).  Definitions offered as Petitioner’s Exhibit 14.


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 701 (10th ed. 1993). 


	�Tr. at 42.


	�Id. at 104-05.


	�Id. at 191-92.


	�Tr. at 135.


	�Id. at 179.


	�The Committee cites Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222, 228 (Mo. App., W.D. 1993).


	�NME Hospitals v. Department of Soc. Servs., 850 S.W.2d 71, 74 (Mo. banc 1993).


	�See Pennsylvania School Boards Assoc. v. Zogby, 802 A.2d 6 (Pa. Commw. Ct. 2002) for a discussion of brick and mortar schools and cyber schools.
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