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MISSOURI DENTAL BOARD,
)



)



Petitioner,
)




)


vs.

)

No. 11-0280 DB



)

Troy R. Van Opdorp,
)




)



Respondent.
)

DECISION

We find cause for the Missouri Dental Board (“the Board”) to discipline the license of Troy R. Van Opdorp.
Procedure
On February 4, 2011, the Board filed a complaint asking us to take action against the dental license of Troy R. Van Opdorp (“Van Opdorp”). Van Opdorp could not be served using certified mail, and we granted the Board’s motion to serve Van Opdorp by publication.  Service was completed on May 9, 2012.  We held a hearing on May 30, 2012.  Attorney Tina Crow Halcomb appeared for the Board. Van Opdorp did not appear in person or by counsel. The matter became ready for our decision on July 6, 2012, when the Board’s written argument was filed.
Findings of Fact
1. Van Opdorp was licensed by the Board as a dentist.  His license was current and active until it expired on November 30, 2008.
2.   At all relevant times, Mark Dudenhoeffer was an investigator for the Board.  He interviewed Van Opdorp at his practice location in Desloge, Missouri, on January 23, 2008, and on March 25, 2008.

Van Opdorp’s crimes
3. Between March 2006 and July 2006, Van Opdorp gave pornographic videos to a 14-year-old and a 13-year-old.

4. Based on that conduct, the St. Francois County prosecutor charged Van Opdorp with one count of furnishing pornographic material to minors, a Class A misdemeanor.
5. During November or December 2006, Van Opdorp touched the penis of his girlfriend’s five-year-old son on several occasions. 
6. Based on that conduct, the St. Francois County prosecutor charged Van Opdorp with one count of second-degree child molestation, a Class A misdemeanor.
7. On February 1, 2008, during a traffic stop, police found Van Opdorp in possession of a marijuana pipe containing marijuana residue.
8. Based on that conduct, the St. Francois County prosecutor charged Van Opdorp with one count of possession of a controlled substance and one count of possession of drug paraphernalia, both Class A misdemeanors.

9. On May 27, 2009, in the St. Francois County Circuit Court, Van Opdorp pled guilty to the drug possession count, the molestation count, and the pornography count. The court sentenced Van Opdorp to one year in the county jail on the pornography count and the molestation count.  The court sentenced Van Opdorp to thirty days in the county jail on the drug possession count, suspended the execution of sentence, and placed him on unsupervised probation for two years.

Van Opdorp’s drug use
10. In January 11, 2008, Van Opdorp was admitted to Trinity Medical Center’s Riverside facility for THC and methamphetamine abuse.  He admitted in his evaluation to smoking “2 or 3 joints a week” and using methamphetamine about “10 times in the past year,” and was diagnosed with cannabis dependence, amphetamine and other psychostimulant dependence, and mood disorder/unspecified affective psychosis.
11. Van Opdorp was discharged from the inpatient treatment program on January 14, 2008, when he refused further treatment and was unable to comply with the facility’s inpatient policies.  It was recommended he enter into an outpatient program.

12. On January 23, 2008, Dudenhoeffer interviewed Van Opdorp at his practice location in Desloge.  Van Opdorp submitted to a drug screening, which detected no drugs.

13. Following Van Opdorp’s February arrest for misdemeanor marijuana possession, Dudenhoeffer interviewed him again on March 25, 2008, at Van Opdorp’s Desloge practice location.

14. When asked about his recent arrest, Van Opdorp denied that the pipe found in his possession was his, or that it contained marijuana, only residue.  When Dudenhoeffer requested Van Opdorp submit to a drug screening, Van Opdorp initially agreed, then claimed he had to meet with his attorney and abruptly left the office and did not return. 
Van Opdorp’s failure to maintain records

15. Van Opdorp did not maintain an initial or annual inventory of controlled substances. On January 23, 2008, Van Opdorp told Dudenhoeffer that his staff had the responsibility to complete the inventory and that he “doubt[ed] it was ever done.”

16. Van Opdorp purchased controlled substances from Benco Dental Supply on October 18, 2007: four bottles of Alprazolam .25 mg., each containing 30 tablets, and a bottle of Amoxicillin capsules, 500mg.
17. When Dudenhoeffer visited Van Opdorp’s office on January 23, 2008, Van Opdorp was stocking a single, sealed bottle of Alprazolam .25 mg.  He admitted he did not have an initial or annual inventory of the drugs he stocked when Dudenhoeffer requested them.
18. Van Opdorp provided to Dudenhoeffer an administration record listing eight names of purported patients who had been administered Alprazolam between January 11, 2006, and October 23, 2006.  The administration record did not indicate the drug strength or dosage.  Van Opdorp could not produce patient records for any of the patients listed on this administration record, nor could he provide receipt records for the pills he administered.

19. When Dudenhoeffer visited Van Opdorp’s office again on March 25, 2008, Van Opdorp had one opened bottle of Alprazolam .25 mg containing 33 tablets.  The bottle also contained one Xanax tablet 1mg and an unknown yellow tablet.  Van Opdorp told Dudenhoeffer he did not know where the Xanax tablet and the unidentified tablet came from.  Van Opdorp also could not account for the other three bottles of Alprazolam he had received from Benco in October 2007.
Conclusions of Law
Sections 332.321.2
  and 621.045.1 provide us jurisdiction to decide this complaint.  The Board has the burden of proving Van Opdorp committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App .E.D. 1989).    The Board argues there is cause for discipline under § 332.321.2:

The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any permit or license required by this chapter or any person who has failed to renew or has surrendered his or her permit or license for any one or any combination of the following causes:

(1) Use of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by this chapter;

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or any offense involving moral turpitude, whether or not sentence is imposed;

***
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of, or relating to one's ability to perform, the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter;

***
(13) Violation of any professional trust or confidence;

***
(15) Violation of the drug laws or rules and regulations of this state, any other state or the federal government;
***
(20) Being unable to practice as a dentist, specialist or hygienist with reasonable skill and safety to patients by reasons of professional incompetency, or because of illness, drunkenness, excessive use of drugs, narcotics, chemicals, or as a result of any mental or physical condition. In enforcing this subdivision the board shall, after a hearing before the board, upon a finding of probable cause, require the dentist or specialist or hygienist to 
submit to a reexamination for the purpose of establishing his or her competency to practice as a dentist, specialist or hygienist, which reexamination shall be conducted in accordance with rules adopted for this purpose by the board, including rules to allow the examination of the dentist's, specialist's or hygienist's professional competence by at least three dentists or fellow specialists, or to submit to a mental or physical examination or combination thereof by at least three physicians. One examiner shall be selected by the dentist, specialist or hygienist compelled to take examination, one selected by the board, and one shall be selected by the two examiners so selected. Notice of the physical or mental examination shall be given by personal service or registered mail. Failure of the dentist, specialist or hygienist to submit to the examination when directed shall constitute an admission of the allegations against him or her, unless the failure was due to circumstances beyond his or her control. A dentist, specialist or hygienist whose right to practice has been affected pursuant to this subdivision shall, at reasonable intervals, be afforded an opportunity to demonstrate that he or she can resume competent practice with reasonable skill and safety to patients. 

We will examine each allegation in turn.

A.  Sections 332.321.2(1) and 332.321.2(15)
The use of any controlled substances, as defined by Chapter 195, is grounds for discipline.  Section 332.321.2(1).  Van Opdorp admitted using marijuana, a controlled substance under § 195.017.2(4)(w), and methamphetamine, a controlled substance under § 195.017.4(3)(c).  We find the Board has cause to discipline Van Opdorp’s license under § 332.321.2(1).
Violation of state or federal drug laws is also grounds for discipline.  Section 332.312.2(15).  Van Opdorp’s conviction for possession of marijuana is evidence he violated a state drug law.  The Board has cause to discipline his license under § 332.312.2(15).
B.  Section 332.321.2(2)

Section 332.321.2(2) provides for discipline if Van Opdorp has pled guilty to a state or federal criminal offense when that offense: (1) is “reasonably related to the qualifications, functions or duties” of a dentist; (2) has an essential element of “fraud, dishonesty or an act of 
violence;” or (3) involves moral turpitude.  The Board does not specify which of these subsections apply to Van Opdorp. 
a.  Qualifications, functions or duties
Section 332.131
 sets out the qualifications for a dentist: 
Any person who is at least twenty-one years of age, of good moral character and reputation, and who is a graduate of and has a degree in dentistry from an accredited dental school may apply to the board for examination and registration as a dentist in Missouri.
The statute does not further define “good moral character.”  Good moral character is honesty, fairness, and respect for the law and the rights of others.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App. W.D. 1997).  Reputation is an overall quality or character as seen or judged by people in general; a place in public esteem or regard.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 1058 (11th ed. 2004).  
Van Opdorp pled guilty to three crimes on May 27, 2009:  possession of a controlled substance (marijuana), furnishing pornography to minors, and second-degree child molestation. Each of these crimes is antithetical to the good moral character and reputation required of dentists.  We have no difficulty in finding Van Opdorp is subject to discipline under § 323.321.2(2) for pleading guilty to a crime reasonably related to the qualifications of his profession.  
b. Fraud, dishonesty or an act of violence as an essential element

None of the crimes to which Van Opdorp pled guilty has any elements of fraud, dishonesty, or an act of violence.  See § 566.068 (second-degree child molestation); § 573.040 (furnishing pornographic material to minors); § 195.202 (possession of a controlled substance).
  There is no basis for discipline under this portion of the statute.
c. Moral turpitude

The statute does not define “moral turpitude,” but the concept exists in other disciplinary contexts and has been examined by Missouri courts.  For example, in attorney disciplinary cases, the Supreme Court has “long defined moral turpitude as ‘baseness, vileness, or depravity’ or acts ‘contrary to justice, honesty, modesty or good morals.’”  In re Duncan, 844 S.W.3d 443, 444 (Mo. 1993)(internal citations and quotations omitted).  See also Brehe v. Mo. Dep’t of Elem. and Secondary Educ., 213 S.W.3d 720, 725 (Mo. App. W.D. 2007)(same definition used in discipline of teaching certificate).
Not all criminal acts are acts of moral turpitude.  Brehe, 213 S.W.3d at 725.  Missouri courts have examined several types of criminal acts in license discipline cases and held that certain ones always constitute acts of moral turpitude, others may, and some never do.  In Brehe, the court explained there are three categories of crimes:

1. crimes that necessarily involve moral turpitude, such as fraud (so-called “Category 1” crimes);

2. crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (“Category 2” crimes); and

3. crimes that “may be saturated with moral turpitude,” yet do not necessarily involve it, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (“Category 3” crimes).

213 S.W.3d at 725 (quoting Twentieth Century Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).
While Category 3 crimes require inquiry into the circumstances, crimes such as murder, rape, and fraud fall into Category 1 because they are invariably regarded as crimes of moral turpitude.  Brehe, 213 S.W.3d at 725.  “Courts invariably find moral turpitude in the violation of narcotic laws.”  In re Frick, 694 S.W.2d 473, 479 (Mo. 1985).  Compare In re Shunk, 874 S.W.2d 789, 791-792 (Mo. 1993)(possession of narcotics is crime of moral turpitude justifying 
attorney disbarment or other discipline).  We find Van Opdorp’s drug conviction is a category 1 crime.  
Van Opdorp’s conviction for second-degree child molestation against a five-year-old victim is base, vile, and depraved.  Likewise, furnishing minors with pornography is contrary to good morals.  Both of these crimes are Category 1 crimes involving children and sex, and rise to the level of moral turpitude.  
Because Van Opdorp pled guilty to offenses reasonably related to the qualifications of 
his profession, and to crimes of moral turpitude, we find discipline is appropriate under 
§ 332.321.2(2).
C.  Section 332.321.2(5)
The Board argues Van Opdorp is subject to discipline under this subdivision for incompetence, misconduct, gross negligence, fraud, misrepresentation, and/or dishonesty in the performance of his functions and duties as a dentist, and for his failure to maintain a proper inventory or administration records for the controlled substances used in his practice.

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability to perform in an occupation.  Tendai v. Missouri State Bd. of Reg’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. 2005).  We follow the analysis of incompetency in a disciplinary case from the Supreme Court, Albanna v. State Bd. of Reg’n for the Healing Arts, 293 S.W.3d 423 (Mo. 2009).  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.  Id. at 435. 
Dentists use controlled substances in the course of their practice, and are required by state regulation to keep inventory and administration records of the controlled substances they utilize in their practices.  19 CSR 30-1.048(2).  Van Opdorp was unable to keep track of controlled substances from October 2007 to March 2008.  His failure over a six-month period to monitor, 
record, and verify the controlled substances he obtained and administered constitutes incompetence. 

Misconduct is the intentional commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App. W.D. 2001).  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”  Duncan, 744 S.W.2d at 533.  Direct evidence of intent is rarely susceptible to direct proof and, therefore, must generally be established by circumstantial evidence.  State v. Agee, 37 S.W.3d 834, 837 (Mo. App., S.D. 2001). 
The record reveals considerable circumstantial evidence that Van Opdorp’s failure to handle controlled substances in accordance with state law was intentional.  He told the Board’s inspector in January 2008 that he believed his staff was responsible for completing the drug inventory, but doubted it had ever been done.  Thereafter, Van Opdorp could have attempted to comply with the record keeping requirements, but failed to take any action to do so.  When the Board’s inspector attempted to verify Van Opdorp’s controlled substance stock on March 25, 2008, Van Opdorp could not account for three bottles of Alprazolam, and had a Xanax tablet and unknown pill in an opened bottle of Alprazolam from which 17 tablets were missing and unaccounted for.  Tellingly, Van Opdorp abruptly left his office rather than submit to a requested drug screening.  Under the circumstances, we find Van Opdorp’s intentional failure to maintain proper inventory and administration records of controlled substances to be misconduct.  
Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The Board presented no expert testimony establishing an applicable standard of care, or that Van Opdorp violated that standard.  
Without such evidence, we have no basis to find gross negligence.  See Mary Luscombe v. Missouri State Board of Nursing, No. WD75049 (Mo. App. W.D., Jan. 8, 2013) (slip op. at 16-17); and Tendai, 161 S.W. 3d 358, at 367. 
Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Id. at 794. The record does not support findings of either fraud or misrepresentation.
We find cause to discipline Van Opdorp’s license under §332.321.2(5) for incompetence and misconduct.
D.  Section 332.321.2(6)

This section provides that discipline may be appropriate when a dentist “violat[es] … or assist[s] or enable[s] any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter.”  The Board does not allege that Van Opdorp violated any provisions of Chapter 332, nor does it contend that Van Opdorp violated any regulations established under Chapter 332.
  Instead, the Board alleges Van Opdorp violated 
19 CSR 30-1.048(2), a regulation enacted by the director of the Department of Health and Senior Services pursuant to authority granted in § 195.195.
  Van Opdorp thus did not violate any provision of Chapter 332 of any rule or regulation established pursuant to Chapter 332.  We find no cause to discipline Van Opdorp under Section 332.321.2(6). 
E. Section 332.321.2(13)

The Board alleges Van Opdorp’s conduct constitutes a violation of “professional trust or confidence.”  The Board did not expand its reasoning past that general statement and did not specify what conduct provides cause to discipline Van Opdorp’s license.

 Professional trust is reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App. E.D. 1989).  Van Opdorp’s failure to keep accurate records about the inventory of controlled substances and his incomplete records as to the administration of controlled substances put his patients at risk and violated professional trust.  There is cause to discipline Van Opdorp’s license under § 332.321.2(13).

F. Section 332.321.2(20)

A licensee unable to practice dentistry with reasonable skill and safety to patients by reasons of professional incompetency, or because of illness, drunkenness, excessive use of drugs, narcotics, chemicals, or as a result of any mental or physical condition is subject to discipline under this subdivision.  However, § 332.321.2(20) details a procedure for its enforcement by which the Board conducts a probable cause hearing to determine whether a licensee should be required to submit to re-examination to establish his or her competence to practice.  If the licensee fails to submit to the examination when directed to do so by the Board, he or she may be deemed to have admitted the allegations.  

The Board’s complaint does not allege it provided Van Opdorp such a probable cause hearing, or that it required him to submit to a re-examination to establish his competence to practice, and he failed to do so.  Instead, we are asked to make a finding that he is subject to 
discipline under this subdivision based on the evidence presented.  Regardless of the ample record before us, we cannot ignore the procedures established in § 332.321.2(20).  Should the Board wish to determine whether Van Opdorp is unable to practice dentistry with reasonable skill and safety, it must afford him a probable cause hearing as provided by this subdivision.  We find no cause for discipline under § 323.321.2(20).
Summary
We find cause to discipline Van Opdorp’s dental license under § 332.321.2 (1), (2), (5), (13), and (15).

SO ORDERED on March 18, 2013.


________________________________



MARY E. NELSON


Commissioner

� Ex. A at 2.


�Statutory references are to the 2012 Cumulative Supplement to the Missouri Revised Statutes unless otherwise noted.


�RSMo 2000.


�All of these statutes are in RSMo 2000.


� The Board has power to issue rules and regulations according to the Missouri Administrative Procedure Act. §332.031 (2000).


�RSMo 2000.
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