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DECISION

Union Electric Company d/b/a Ameren Missouri (“Petitioner”) is not entitled to a refund of state sales tax for the period of August 28, 2007 through April 30, 2009 for electricity and natural gas sold to Schnucks Marketing Company d/b/a Schnucks Markets, Inc. (“Schnucks”).  

Procedure

Petitioner filed a complaint on March 10, 2011, challenging the Director of Revenue’s (“the Director”) final decision denying its refund claims for state sales tax paid by Schnucks during the periods between August 28, 2007 and April 30, 2009 for the sale of electricity to forty Schnucks Bakery Stores and for the sale of natural gas sold to Schnucks for its bakery store located in Cape Girardeau.  The Director filed an answer on April 13, 2011.  On April 26, 2011, Petitioner filed a motion to amend its complaint by interlineation.  We granted the motion on April 26, 2011, and the Director filed an answer to the amended complaint on May 3, 2011.


On July 27, 2011 and August 4, 2011, we held a hearing.  Erwin O. Switzer and Jennifer Bortnick of Greensfelder, Hemker & Gale, P.C., represented Petitioner.  Kati Kiefer and Christopher Fehr represented the Director.  The matter became ready for our decision on April 27, 2012, the date the last written argument was filed.

Findings of Fact

1. Petitioner is, and at all relevant times was, a utility company selling electricity and natural gas in the state of Missouri.

2. Schnucks operates, and at all relevant times operated, retail grocery stores in the state of Missouri.

3. Between August 28, 2007 and April 30, 2009, Petitioner sold electricity to Schnucks for use in forty of its stores in Missouri.  That electricity was used, in part, in the bakery departments (“the Bakery Departments”) of those stores.  Petitioner collected state sales tax from Schnucks on those sales and remitted the tax to the Director.
4. Between August 28, 2007 and April 30, 2009, Petitioner sold natural gas to Schnucks’ retail store in Cape Girardeau, Missouri.  That natural gas was used, in part, in the Bakery Department of that store.  Petitioner collected state sales tax from Schnucks on those sales and remitted the tax to the Director.
5. On May 11, 2009, Petitioner filed an application for a partial refund of state sales tax relating to a portion of the electricity sold to Schnucks’ stores between August 28, 2007 and April 30, 2009 that it claimed to be exempt from state sales tax under § 144.054.2.
  The amount of the refund requested was $135,733.36.

6. On July 30, 2009, Petitioner filed an application for a partial refund of state sales tax relating to a portion of the natural gas sold to Schnucks’ store in Cape Girardeau between August 28, 2007 and April 30, 2009 that it claimed to be exempt from state sales tax under         § 144.054.2.  The amount of the refund requested was $1,094.12.
7. By letters dated January 18, 2011, the Director issued a final decision denying Petitioner’s May 11, 2009 and July 30, 2009 sales tax refund applications.
8. At all relevant times, Schnucks prepared, among other baked goods, cookies, donuts, stollens, Danish rolls, mini-Danish rolls, sheet cakes, coffee cakes, puff pastries, rolls, bagels, bread, pies, and cakes in the Bakery Departments.
9. The following food items entered the Bakery Departments in a frozen state, either formed or partially formed: donuts, stollens, sheet cakes, and pies.

10. The following food items were made in the Bakery Departments from frozen dough: cookies, puff pastries, rolls, bagels, and bread.

11. The food items made in the Bakery Departments were prepared for retail consumption.

12. The Bakery Departments were not restaurants.
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Petitioner has the burden to prove that it is not liable for the amounts for which the Director refused to grant refunds.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the 
taxpayer's lawful tax liability for the period or transaction at issue.
  Tax exemptions are strictly construed against the taxpayer, and the taxpayer has the burden to prove entitlement to a tax exemption.


Section 144.020.1
 provides: 

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows: 

* * *
(3) A tax equivalent to four percent of the basic rate paid or charged on all sales of electricity or electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]
Petitioner claims, on Schnucks’ behalf, an exemption from sales tax on a portion of its purchases of electricity and natural gas under § 144.054, which provides: 

1.  As used in this section, the following terms mean: 

(1) “Processing”, any mode of treatment, act, or series of acts performed upon materials to transform or reduce them to a different state or thing, including treatment necessary to maintain or preserve such processing by the producer at the production facility; 

*   *   * 

2.  In addition to all other exemptions granted under this chapter, there is hereby specifically exempted from the provisions of sections 144.010 to 144.525 and 144.600 to 144.761, and from the computation of the tax levied, assessed, or payable under sections 144.010 to 144.525 . . . , electrical energy and gas, whether natural, artificial, or propane, water, coal, and energy 

sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing, processing, compounding, mining, or producing of any product . . . .  The exemptions 
granted in this subsection shall not apply to local sales taxes as defined in section 32.085 and the provisions of this subsection shall be in addition to any state and local sales tax exemption provided in section 144.030.  

(Emphasis added).  The Director then promulgated Regulation 12 CSR 10-110.621 to, as its “purpose” clause states, explain when the exemption of § 144.054.2 applies.  Part of that explanation involves providing examples of when the exemption does or does not apply.  Two such examples, discussed below, are:
(4) Exempt Examples.

* * *

(O) A bakery creates baked goods for sale directly to the public or through retailers. The energy sources, chemicals, machinery, equipment, and materials used by the bakery are exempt from state sales and use tax and local use tax, but not local sales tax.
* * *

(5) Taxable Examples.

(A) A restaurant preparing food for immediate consumption is not exempt. Therefore, all state and local taxes apply.

The Impact of Aquila and Petitioner’s response

 In Aquila Foreign Qualifications Corp. v. Director of Revenue,
 the Supreme Court reversed this Commission’s decision
 that the electricity provided to two Casey’s General Stores (“Casey’s”) for making food in the stores was exempt from sales and use tax under § 144.054.2.  The Commission had held that the electricity was exempt because Casey’s was engaged in “processing” in its food-making operations.


Reversing our decision, the Supreme Court held: “[T]his Court holds that the preparation of food for retail consumption is not ‘processing’ within the meaning of section 144.054.2.”
  Given our finding that Schnucks prepared its baked goods for retail consumption,
 it would appear that Aquila would control this situation, and Petitioner would not be entitled to a refund.  But in response, Petitioner
 states five reasons in its two post-Aquila briefs why Aquila does not affect its right to a refund: 
1. The Director’s regulation, decreeing that bakeries engage in processing, mandates a decision in Petitioner’s favor;
2. Aquila held that Casey’s is a restaurant and Schnucks is not a restaurant;
3. Casey’s food preparation is not like Schnucks’ food preparation; 
4. Aquila did not purport to rule on a right to an exemption... covered by the retail bakery exemption, in that there was no mention of “bakery” in the opinion; and
5. Aquila did not hold that “any food preparation by any retail establishment could not be processing.”
We consider each argument below.
Schnucks’ first argument- Aquila does not control 
because 12 CSR 10-110.621(4)(O) controls

Petitioner first argues, “The first reason Aquila does not affect Petitioner’s right to a refund is that the Department of Revenue has already decreed that a bakery that sells goods 
directly to the public at retail engages in processing for purposes of § 144.054.2 and is therefore exempt from sales tax,” citing 12 CSR 10-110.621(4)(O).
  


Petitioner goes on to assert that because 12 CSR 10-110.621(4)(O) was not amended or repealed in the manner provided in the Administrative Procedure Act, it remains valid and governs this case.  Petitioner cites Greenbriar Hills Country Club v. Director of Revenue
 in support of this proposition.  In Greenbriar Hills, the taxpayer, a country club, had prevailed in an underlying action before this Commission, challenging the Director’s sales tax assessment.  Then in a subsequent proceeding, the taxpayer brought an action to recover attorney’s fees and expenses incurred as a prevailing party in the prior proceeding.
  The issue before the Supreme Court was whether the Director was substantially justified in taking the position (s)he took.  The Director’s position in that case, and in the underlying AHC proceeding, was that the regulation
 was inconsistent with a statute
 and, therefore, was not controlling or binding as a matter of law.
  The taxpayer argued that instead of changing the regulation in the manner prescribed by the Administrative Procedure Act, the Director tried to change it in a quasi-legislative forum, i.e., this Commission.  The Supreme Court agreed, held that the Director’s position was not substantially justified, and awarded fees and expenses to the taxpayer.


Petitioner quotes a phrase from Greenbriar Hills—that an agency may not bypass “the more stringent and lengthy process of rulemaking as required under section 536.021.”
  But the quoted phrase is more appropriately understood in context.  What the Supreme Court said was:
Agencies cannot promulgate, or repeal, a rule by an adjudicated order.  To repeal a rule, an agency must comply with the notice, publication, and public comment method prescribed in section 536.021 of Missouri's Administrative Procedures Act. Pursuing a major change in Missouri's long-term tax regulations in a quasi-legislative forum inappropriately allowed the Director to bypass the more stringent and lengthy process of rulemaking as required under section 536.021.[
]
In this case, the Director did not try to repeal 12 CSR 10-110.621(4)(O).  To the contrary, she defended it, going so far as to argue that because the Bakery Departments were not really bakeries, the regulation still had its full force and effect.
  Therefore, unlike Greenbriar Hills, to the extent 12 CSR 10-110.621(4)(O) was rendered inapplicable to this case, that was done by the Supreme Court, and nothing in the Administrative Procedure Act governs such a situation.

As to the core issue in this case, Petitioner correctly spots the conflict between Aquila and 12 CSR 10-110.621(4)(O)—but in this case, Aquila prevails.  Regulation 12 CSR 10-110.621 was promulgated under the authority of §144.054.
  As between a regulation and the statute under whose authority the regulation was promulgated, the regulation may be promulgated only to the extent of and within the delegated authority of the statute involved.
  When there is a direct conflict or inconsistency between a statute and a regulation, the statute, which represents the true legislative intent, must necessarily prevail.
  Therefore, § 144.054.2 prevails over 12 CSR 10-110.621(4)(O).  Furthermore, not only must a statute prevail against an 
inconsistent regulation, but a judicial interpretation of that statute must prevail as well.
  Therefore, Aquila prevails over 12 CSR 10-110.621(4)(O) as well.
Petitioner’s second argument - Aquila can be distinguished from its case 

because the Supreme Court in Aquila held that Casey’s was a restaurant
Petitioner asserts, based on 12 CSR 10-110.621(5)(A), that “the core ruling of Aquila is that Casey’s is a restaurant, and the same regulation that decrees bakeries are exempt also decrees that…food preparation by a restaurant is not exempt.”
  We understand Petitioner’s argument—that there is a regulation, on point, providing that electricity and natural gas sold to bakeries is tax-exempt, but another regulation providing that electricity sold to restaurants is taxable.  Because, Petitioner argues, Aquila characterized Casey’s as a restaurant, the opinion has no applicability to Schnucks, which all agree is not a restaurant.

But we think Petitioner again overlooks the entirety of the opinion it cites.  Aquila states: “Casey's is a restaurant insofar as it prepares and serves food to customers.”
  (Emphasis added.)  “Insofar” is defined as “to such extent or degree as”
 and, as used here, qualifies the phrase “Casey's is a restaurant.”  However, Aquila also says, without limitation, that Casey’s “is a convenience store engaged in the retail sale of gas, grocery items, various nonfood items, and prepared foods.”
  More generally, Aquila’s holding is not whether the “processing” exemption of § 144.054.2 applies to restaurants or convenience stores, but to the preparation of food for retail consumption.
Furthermore, a plain reading of Aquila shows that the Supreme Court used 12 CSR 10-110.621(5)(A) not to make, but to reinforce, its holding that the legislature intended that the 
preparation of food for retail consumption not qualify for the “processing” exemption of 
§ 144.054.2.  To quote from the opinion:

The legislative intent [of § 144.054.2] is further reflected in the Missouri Code of State Regulations. 12 CSR 10–110.621(5)(A) expressly states: A restaurant preparing food for immediate consumption is not exempt [under section 144.054]. Therefore, all state and local taxes apply.[
]
(Emphasis added.)  Therefore, to the extent that Aquila may have held that Casey’s was a restaurant, that holding was, at most, tangential to its core holding that whether prepared by a restaurant, bakery, or other entity, the preparation of food for retail consumption was not “processing” for purposes of § 144.054.2.

Petitioner’s third argument - its food preparation 
was sufficiently different (i.e., more plant- or factory-like) from 
Casey’s so as to render Aquila distinguishable

Petitioner goes to great lengths to show that the preparation of its baked goods, because it involved “drastic changes in taste, size, and shape”
 and “far, far greater transformation[s],”
 and being “far more extensive and time-consuming”
 than those performed at Casey’s, were different enough from Casey’s food preparation that, notwithstanding Aquila’s broad holding, it is entitled to claim an exemption for “processing.”

We do not see that the differences between the operations are as dramatic as Petitioner claims.  First, many of the products came to each chain (Casey’s and Schnucks) partially made and frozen, to be thawed or cooked at the store.  For Casey’s, those items included eggs, pre-cooked meat, hash brown potatoes, biscuits, cookie dough, brownies, apple fritters, long johns, fruit flips, fruit turnovers, maple cinnamon sticks, chicken tenders, breaded pork, beef, and 
chicken patties, sausage pieces, potato cheese bites, chicken pot pie bites, popcorn chicken, mini pizza bites, potato wedges, and cheese bread sticks.
  For Schnucks’ Bakery Departments, those items included donuts, stollens, sheet cakes, and pies, as well as frozen dough for cookies, puff pastries, rolls, bagels, and bread.

Second, while the Bakery Departments performed certain preparations for their food in-store, so did Casey’s.  Casey’s (unlike Schnucks) made its cake donuts from dough prepared in the store from flour and water,
 and also made its pizza dough in-store as well.
  The Bakery Departments applied glazing or icing to its donuts in-store, and filled its filled donuts in-store as well.  On this ground, therefore, we do not see how Petitioner has sufficiently distinguished the Bakery Departments’ food preparation procedure from that of Casey’s so as to render Aquila inapplicable to this case.

But Petitioner also claims that it proved that “the non-retail portion of [the Bakery Departments’] bakery processing areas [were] like stand-alone plants,” since they had industrial machines like retarders,
 proofers,
 and walk-in freezers, and in some cases, their own HVAC systems.  However, Petitioner did not argue that Casey’s lacked any or all of those items, and therefore simply seems to argue that because Schnucks used bulky or expensive machinery in its in-store operation, its operations therefore constituted “processing” for purposes of § 144.054.2.  However, the Supreme Court has provided a different test for that determination, which we must follow.

In short, Petitioner has failed to establish that its food preparation procedures were different enough from Casey’s procedures to merit distinguishing it from Aquila.  
Petitioner’s fourth argument- Aquila did not purport 
to rule on a right to an exemption for taxpayers covered
by the retail bakery exemption regulation

Petitioner points out, correctly, that Aquila does not mention the word “bakery” and furthermore did not cite or discuss any of the 16 “exempt examples” referenced in 12 CSR 10-110-621(4).
  This failure to discuss the retail bakery exemption or other exemptions, Petitioner asserts, showed that “the Court was clearly not overturning or eliminating the exemptions,”
 responding to what it interpreted the Director was arguing—that Aquila implicitly overturned or eliminated the bakery exemption.

First, our reading of the Director’s argument differs from Petitioner’s reading.  We read the Director as merely distinguishing between food preparation and industrial activities such as manufacturing, compounding, mining—or processing.
  Such an assertion is entirely consistent with Aquila’s holding.


Second, Petitioner cites no authority or canon of statutory construction mandating that a tax exemption statute must mention a particular type of business in order to include that business in its scope, and we are aware of none.  To the contrary, exemptions from tax are construed strictly against the taxpayer, and any doubt resolved in favor of application of the tax.


Third, while the Director did not make the argument Petitioner alleged she made, Petitioner’s argument provides an opportunity to make an observation similar to that made by Aquila in its characterization of the word “processing” in § 144.054.2.   Countering the taxpayer’s assertion that its food operations were properly classed as “processing,” the Supreme Court in Aquila applied the maxim noscitur a sociis—a word is known by the company it keeps.  
Noting that “processing” kept company with “manufacturing,” “compounding,” “mining,” and “producing,” it held that food preparation was not “processing,” because it was not an industrial-type activity.


Petitioner correctly states that Aquila failed to cite or discuss any of the 16 exempt examples referenced in 12 CSR 10-110.621(4).  But in order to make a point that counters Petitioner’s arguments, we do so here.  The other 15 examples of items excluded in the regulation from sales tax under § 144.054.2 are:
· Propane used by a manufacturer to power forklifts moving raw materials between production lines;

· Electricity used by a manufacturer to run its equipment, maintain a moderate temperature in its production facility and to light the interior of the plant;

· Coal used by a manufacturer to fuel boilers to generate steam used to manufacture a product;

· Compressed gas used by a manufacturer for welding a product;

· Water used by a manufacturer to cool a product during the manufacturing process;

· Energy used by a manufacturer to maintain a desired temperature and provide lighting inside a warehouse;

· Fuel used in a concrete ready-mix truck by a construction company;

· Energy sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing process by a cabinetmaker creating cabinets or counter tops from raw materials for sale to contractors or customers;

· Energy sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing process by a manufacturer building mobile homes in its factory;

· Energy sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing process by a manufacturer creating pre-fabricated steel and concrete products for sale to the public;

· Energy sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing process by a hobby shop building a frame to enclose photographs or pictures;

· Energy used to test manufacturing equipment as it is installed;

· Energy sources, chemicals, machinery, equipment, and materials used by a commercial printer in its process;

· Energy sources, chemicals, machinery, equipment, and materials used by a telecommunications company in producing a wireless or landline telephone call;
 and

· Safety equipment such as earplugs and goggles used by employees of a factory who are manufacturing a product.

Except for the bakery, the hobby shop, and the telecommunications company, these examples share a common theme—they explicitly involve manufacturing or constructing activities.  Even the hypothetical hobby shop is building something (picture frames), and the hypothetical telecommunications company is engaged in the building of significant infrastructure.  Of the 16, therefore, the bakery example is the outlier and therefore, for yet another reason, conflicts with Aquila.

Petitioner’s fifth argument- Aquila did not hold 
that “any food preparation by any retail 
establishment could not be processing”


We agree—Aquila did not make such a holding.  It merely held, “the preparation of food for retail consumption is not ‘processing’ within the meaning of section 144.054.2.”

Ancillary matters raised by the parties

Was Schnucks’ bakery really a bakery?

The Director’s final brief raises this argument, presumably in an attempt to salvage the validity of 12 CSR 10-110.621(4)(O).  However, Schnucks’ Bakery Departments prepared baked 
goods, then sold them to the public.  Consequently, they were bakeries, whether for purposes of 12 CSR 10-110.621(4)(O) or any other statute or regulation.
Aquila moots the square footage issue

The parties’ extensive evidence and argument as to what proportion of each store constituted bakery operations was rendered moot by Aquila because no part of what the Bakery Departments did constituted “processing” for purposes of § 144.054.2.  Therefore, the calculations required by 12 CSR 10-110.601(4)(A) to allocate the exemption are rendered unnecessary.
Summary


Petitioner is not entitled to a refund of sales and use tax paid on Schnucks’ purchases of electricity and natural gas for use in its Bakery Departments.


SO ORDERED on December 19, 2012.
__________________________________

Sreenivasa Rao Dandamudi

Commissioner
�RSMo 2008 Supp.  Statutory citations are to RSMo 2000, as amended, unless otherwise noted.


� This amount included states sales taxes paid for electricity for the 40 stores with Bakery Departments as referred to in paragraph 3 above, as well as 12 other stores.  Petitioner’s proposed findings of fact state that the amount of the refund sought was subsequently reduced to $104,979.26, an amount that corresponds to 25% of the state sales tax paid for the 40 stores with Bakery Departments.  However, we find nothing in the record to support the assertion of any such reduction.


�Section 621.050.1.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990). 


�Cook Tractor Co. v. Director of Revenue, 187 S.W.3d 870, 872 (Mo. banc 2006).    


� RSMo 2008 Supp.


� 362 S.W.3d 1 (Mo. banc 2012).  References to Aquila in this decision refer to the Supreme Court’s opinion in that case unless otherwise noted.


� Aquila Foreign Qualifications Corp. v. Director of Revenue, No. 09-0376 RS (Apr. 28, 2011).


�362 S.W.3d at 6.


� We acknowledge the arguments of the parties, particularly Petitioner, on the division of the Bakery Departments into retail and production areas.  See, e.g., Tr. 19.  However, Aquila’s holding renders such a distinction irrelevant because it holds that preparing food for retail consumption is not “processing” under 


§ 144.054.2.  The Supreme Court made no distinction where such food is prepared.


� We note, parenthetically, the difficult position Aquila put Petitioner into, and that its subsequent arguments, while ultimately not prevailing, showed professionalism and made ruling against it more difficult.


� Petitioner’s Supplemental Brief regarding Aquila Foreign Qualifications Corp. v. Director of Revenue, p. 4.


� 47 S.W.3d 346 (Mo. banc 2001).


� See § 536.087.


� 12 CSR 10-3.048(7) and (8).


� Section 144.020.1(2), (6).


� Greenbriar Hills, 47 S.W.3d at 354.


� Id. at 358-59.


� Id. at 357.


� 47 S.W.3d at 357.


� We disagree with this assertion and discuss it below under “Was Schnucks’ bakery really a bakery?”


� “Authority” annotation following 12 CSR 10-110.621. The Regulation was also promulgated under the authority of § 144.270.


� Parmley v. Missouri Dental Bd., 719 S.W.2d 745, 755 (Mo. banc 1986); Gasconade County Counseling Servs., Inc. v. Missouri Dep’t of Health, 314 S.W.3d 368, 377 (Mo. App., E.D. 2010).


� Parmley, 719 S.W.2d at 755; Gasconade County, 314 S.W.3d at 378.


� Gasconade County, 314 S.W.3d at 378; see also Gulf C. & S. F. R. Co. v. Moser, 275 U.S. 133, 136 (1927); (court’s interpretation becomes integral part of statute).


� Petitioner’s Supplemental Brief Regarding Aquila Foreign Qualifications Corp. v. Director of Revenue p. 2.


� Aquila, 362 S.W.3d at 5 n.9.


� Merriam-Webster’s Collegiate Dictionary 647 (11th ed. 2004).


� Aquila, 362 S.W.3d at 2.


� 362 S.W.3d at 5.


� Petitioner’s Supplemental Brief Regarding Aquila Foreign Qualifications Corp. v. Director of Revenue p. 7.


� Id.


� Id. p. 8.


� Aquila AHC decision, pp. 5-15. 


� Aquila AHC decision p. 7.


� Id. pp. 5, 9.


� A retarder is a refrigerated unit used to slowly thaw frozen foods.  Tr. 33-34.


� “Proofing” is the process of bringing dough to a standard lightness.  Webster’s Third New Int’l Dictionary 1817 (1986).  A “proofer” is a container that controls temperature and humidity to do this. Tr. 34.


� Schnucks’ supplemental reply brief regarding Aquila Foreign Qualifications Corp. v. Director of Revenue, p. 2.


� Id.


� Director’s supplemental brief p. 5.


� Southwestern Bell Telephone Co v. Director of Revenue, 182 S.W.3d 226 (Mo. banc 2005).


� Aquila, 362 S.W.3d at 5.


� 12 CSR 10-110.621(4)(A).


� Id. ¶ (4)(B).


� Id. ¶ (4)(C).


� Id. ¶ (4)(D).


� Id. ¶ (4)(E).


� Id. ¶ (4)(F).


� Id. ¶ (4)(G).


� Id. ¶ (4)(H).


� Id. ¶ (4)(I).


� Id. ¶ (4)(J).


� Id. ¶ (4)(K).


� Id. ¶ (4)(L).


� Id. ¶ (4)(M).


� Id. ¶ (4)(N).


� Id. ¶ (4)(P).


�362 S.W.3d at 6.
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