Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF THE MISSOURI
)

HIGHWAYS AND TRANSPORTATION
)

COMMISSION REGARDING THE UNION
)

No. 02-1930 RR

PACIFIC RAILROAD COMPANY’S
)

CROSSING WITH ROUTE 6 (US DOT #605
)

578 R) IN GRUNDY COUNTY, MISSOURI
)

DECISION AND ORDER


We grant the application of the Missouri Highways and Transportation Commission (MHTC) for approval of the construction of a new grade separation structure to carry Route 6 over the Union Pacific Railroad Company’s (Railroad) tracks at milepost 414.45 (US DOT #605 578 R) and to remove the existing grade separation structure presently carrying Route 6 over the Railroad’s tracks once the new structure is complete (the Project) in Grundy County, Missouri.  

Procedure


On December 22, 2002, the MHTC filed an application requesting an order approving the Project.  Attached to the application is an Agreement for Grade Separation executed on behalf of the MHTC and the Railroad (Agreement), a copy of the project’s plans, and a completed questionnaire for grade separation. On February 4, 2003, the MHTC filed a supplement to its application to address public safety and public necessity.


In our notice of application and order, dated January 7, 2003, we designated the Railroad as a party to this proceeding and directed it to respond to the application no later than January 27, 2003.  By letter filed on January 15, 2003, the Railroad states that it has no objection to the 

application and waives hearing in the matter.  In its application, the MHTC specifically waives any statutory hearing if no other party requests one.  

Jurisdiction


We have jurisdiction over this case.  Section 389.610, RSMo Supp. 2002.  Because no party requested a hearing in this matter, the AHC will make findings of fact from the statements set forth in the verified application and supplement thereto, which have not been countered by any party.

Findings of Fact
1. The Railroad operates lines of its railway system through the state of Missouri, a portion of which extends through Grundy County, Missouri.  Route 6 is maintained by the MHTC as part of the state highway system.

2. The MHTC plans to build a new grade separation structure to carry Route 6 over the Railroad’s tracks at milepost 414.45 in Grundy County and to remove the existing grade separation structure presently carrying Route 6 over the Railroad’s tracks after the new structure is complete.  The MHTC anticipates that the present US DOT number, 605 578 R, will be used for the new structure.

3. The MHTC will pay one hundred percent (100%) of the Project’s costs.  

4. The Project will not adversely affect public necessity because the existing grade separation structure will remain open to traffic during construction and because motorists will not have to divert away from normal travel upon Route 6.  The Project will promote public safety because the new grade separation structure will be wider and on an improved alignment compared to the existing one.  The Project will provide motorists with a more easily managed and negotiated roadway than the existing one for Route 6 at this location.

5. The Agreement addresses the relevant railroad safety issues
 except for ensuring that the Railroad will abide by the terms of 49 CFR, Part 220.  Pursuant to that regulation, the Railroad shall provide a qualified representative who shall be equipped with adequate communication devices when the MHTC’s contractor requests flagging services.  In addition, no work shall be performed, nor shall workers be permitted, within a 25-foot distance from the track’s center unless these precautions are in place. 

Conclusions of Law


We have jurisdiction over this case pursuant to section 389.610, RSMo Supp. 2002, which provides in part:

5.  The highways and transportation commission shall have the exclusive power to alter or abolish any crossing, at grade or otherwise, of a railroad or street railroad by a public road, highway or street whenever the highways and transportation commission finds that public necessity will not be adversely affected and public safety will be promoted by so altering or abolishing such crossing, and to require, where, in its judgment it would be practicable, a separation of grades at any crossing heretofore or hereafter established, and to prescribe the terms upon which such separation shall be made.

*   *   *

9.  The exclusive power of the highways and transportation commission pursuant to this section shall be subject to review, determination, and prescription by the administrative hearing commission, upon application to that commission by any interested party.  Upon filing of an application pursuant to this subsection, the administrative hearing commission is vested with the exclusive power of the highways and transportation commission otherwise provided in this section, with reference to matters reviewed, determined or prescribed by the administrative hearing commission.

(Emphasis added.) 

The verified application as supplemented and the attached exhibits show that public necessity will not be adversely affected and that public safety will be promoted by the Project.  During construction, the existing grade separation structure will remain open to traffic, and motorists will not have to divert away from normal travel upon Route 6.  The new grade separation structure will be wider and on an improved alignment compared to the existing one.  Therefore, we grant the application.

Order


It is therefore ordered:

1. The MHTC shall construct a new grade separation structure to carry Route 6 over the Union Pacific Railroad Company’s tracks at milepost 414.45 (US DOT #605 578 R) in Grundy County, Missouri, and shall remove the existing grade separation structure carrying Route 6 over the Railroad’s tracks after the new structure is complete.  

2. The MHTC and the Railroad shall comply with the safety measures set forth in the Agreement and as depicted on the project plans attached to the MHTC’s application.  The Agreement and the project plans are incorporated into this order by reference.

3. The Railroad shall abide by the terms of 49 CFR, Part 220, and shall provide a qualified representative who shall be equipped with adequate communication devices when the MHTC’s contractor requests flagging services.  In addition, no work shall be performed, nor shall workers be permitted, within a 25-foot distance from the track’s center unless these precautions are in place.


SO ORDERED on February 11, 2003.  This order shall become effective on February 21, 2003.



_______________________________



KAREN A. WINN



Commissioner

�Including, but not limited to, maintenance, fencing, flagging, temporary crossing, and snow removal.
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