Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF THE CITY OF
)

INDEPENDENCE, MISSOURI, TO REQUIRE
)

THE UNION PACIFIC RAILROAD TO
)

OPEN A NEW RAILROAD-HIGHWAY
)

No. 02-1132 RR

GRADE CROSSING AT 33RD STREET
)

IN INDEPENDENCE, JACKSON COUNTY,
)

MISSOURI (US DOT #906 685 M) RS-02-083
)

DECISION AND ORDER


We grant the application of the City of Independence (City) and order the Union Pacific Railroad (Railroad) to construct upgrades at the Osage Street, 31st Street and 33rd Street grade crossings (USDOT  #906 685M), in Independence, Missouri.


We cancel the hearing set for February 21, 2003.

Procedure


On December 1, 1999, the City filed an application with the Missouri Division of Motor Carrier and Railroad Safety (Division) requesting an order authorizing the Railroad to construct, maintain and operate a new grade crossing at 33rd Street in Independence, Missouri (US DOT #906 685 M).  The Division opened Case No. RS-99-816.  On January 10, 2000, the Division’s Administrative Law Judge (ALJ) concluded that the creation of a railroad crossing at 33rd Street would be in the public interest and ordered its construction.
  The order stated that the 

construction should be completed on or before January 20, 2001, and that the Railroad should file written notice of completion with the Division.


On February 5, 2002, the City filed a verified application requesting an order authorizing the Railroad to construct the upgrades at the Osage Street, 31st Street and 33rd Street grade crossings.


In the notice of application and order, dated February 19, 2002, the Division designated the Railroad, the Missouri Highways and Transportation Commission (MHTC), Recovery Management Corporation, and the Division’s staff as parties to this proceeding and directed each party to respond to the application by March 11, 2002.  On March 5, 2002, the Division’s staff filed a request for more information in order to file a response to the application.


By order dated March 22, 2002, the Division’s ALJ ordered the City to provide traffic phasing plans, with advance traffic signal pre-emption timings, and cost estimates.  By order dated August 13, 2002, the Administrative Hearing Commission (AHC) gave the City until August 28, 2002, to file the plans.  On August 26, 2002, the City filed the plans.


On October 24, 2002, the MHTC filed a response to the application, objecting to the proposed upgrades because traffic signal pre-emption timings did not take into consideration a minimum of three seconds of green dwell time for the north-south Noland Road traffic signal phases.  We set a hearing for February 21, 2003.  On February 14, 2003, the City filed new plans, and estimates of material and force account work for the Osage Street, 31st Street and 33rd Street upgrade crossings.


On February 18, 2003, the MHTC filed a motion to dismiss the hearing and asked the AHC to issue an order directing work to begin in this project.  On February 19, 2003, the Railroad filed a notice supporting the motion to dismiss the hearing.  On February 20, 2003, the 

City filed a notice supporting the motion to dismiss the hearing.  On February 20, 2003, Recovery Management filed a notice supporting the motion to dismiss the hearing.

Jurisdiction


We have jurisdiction over this case.  Effective July 11, 2002, SB 1202 (91st Gen. Assem. 2002) abolished the Division and transferred jurisdiction of these cases to the AHC.  Former powers and duties of the Division were transferred by this bill to the MHTC, which acts through the Missouri Department of Transportation (Department).  


We make our findings of fact from the statements set forth in the verified application, which have not been countered by any party.

Findings of Fact
1. The Railroad operates lines of its railway system through the state of Missouri, a portion of which extends through the City.

2. As a result of the construction of the 33rd Street crossing, ordered on January 10, 2000, the following railroad crossings must be upgraded
 as follows:

· Osage Street – install grade crossing devices with gate and flashing lights

· 31st Street – install grade crossing devices with gates and flashing lights

· 33rd Street – install grade crossing warning devices with flashers, gates and constant warning

3. The cost for constructing the three railroad crossing upgrades is $693,223.  The cost will be paid by the City pursuant to a reimbursement agreement between the City and Recovery Management.

Conclusions of Law


The AHC has jurisdiction to determine the manner of grade crossing protection, including the power to prescribe how grade crossing protection costs will be allocated between the railroad and the public authority in interest.  SB 1202 (91st Gen. Assem. 2002). 


The verified application and the exhibits show that the upgrades at the subject grade crossings are in the public interest, and we grant the application.

Order

It is therefore ordered:

1. The Railroad shall construct the upgrades at the Osage Street, 31st Street and 33rd Street grade crossings (USDOT #906 685 M) in Independence, Missouri, as proposed by the application and in accordance with the terms set forth therein.

2. The authorized warning devices shall conform to the requirements outlined in the Manual on Uniform Traffic Control Devices, as adopted by 4 CSR 265-8.080.

3. One hundred percent of the actual cost of the upgrades shall be paid by the City and Recovery Management.

4. The entire project shall be completed on or before 18 months from the effective date of this order, and the Railroad shall notify the Department of its completion date.

5. The Railroad shall file written notice with the Department that the project is complete on or before the specified completion due date, unless the due date is extended by the Department upon a showing of good cause.  The failure to comply with this requirement may subject the Railroad to per-diem penalties for each day the project is incomplete after the due date.  Upon the failure to file timely written notice of completion, the AHC shall entertain a 

motion to assess penalties for such failure and shall schedule a hearing on the motion following notice to the parties.


SO ORDERED on February 20, 2003.  This order shall become effective on March 3, 2003.



_______________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�While the City’s application seeks in part the opening of a new railroad-highway grade crossing, that issue was finally disposed of under the January 10, 2000, order.


	�The MHTC states that it will be filing an application for upgrading the existing warning devices at 35th Street soon, since that upgrade is also part of the total project.
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