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DECISION


TYBE Learning Center, Inc. (“TYBE”) is not entitled to renewal of its child-care facility license.
Procedure


On August 27, 2009, TYBE requested a hearing to appeal the decision of the Missouri Department of Health and Senior Services (“DHSS”) to deny the renewal of its child-care facility license.  On November 20, 2009, DHSS filed a complaint seeking our determination of whether there was cause to deny renewal of TYBE’s child-care facility license.  TYBE answered the complaint on January 22, 2010.  We held a hearing on May 18, 2010.  This matter became ready for our decision on August 26, 2010, when we received the last written argument from the parties.
Findings of Fact
TYBE’s Child-Care Facility License for the TYBE Learning Center
1. DHSS is the state agency vested with authority to license child-care facilities.

2. TYBE is a Missouri corporation in good standing that operates TYBE Learning Center (“Center”) at 3645 Marietta Avenue, Florissant, Missouri.

3. Carmen R. Austell (“Austell”) is the board president of TYBE.

4. TYBE provides care at the Center for more than four children during the daytime for compensation.

5. TYBE held a child-care facility license from DHSS from August 1, 2007, to       July 31, 2009.  TYBE was first licensed by DHSS on August 18, 2003, and had been continuously licensed by DHSS until July 31, 2009.
6. TYBE’s license permitted TYBE to provide care for up to 90 children from the ages of 24 months to 13 years.
7. TYBE’s license permitted such care 24 hours a day, seven days a week.

St. Louis County Police Contact with TYBE on September 4, 2007
8. On the evening of September 4, 2007, K.H., a 15-year-old employed by TYBE as a teacher’s aide, was the only TYBE staff member providing care to children at the Center after the last adult employee left at 7:45 p.m.  
9. When a St. Louis County police officer arrived at the Center a little after 10 P.M. to establish contact concerning the welfare of the children, there were still no adult TYBE staff members at the Center.  
10. The police officer’s attempts to contact Austell on her cell phone and at her residence that evening were unsuccessful.  
11. At the end of his investigation, the police officer notified the child abuse hotline and state licensing authorities concerning the incident.
12. A DHSS child-care facility specialist conducted a complaint inspection of the Center on September 6, 2007.

Inspection on October 30, 2007
13. A DHSS child-care facility specialist conducted an unannounced compliance monitoring inspection of the Center on October 30, 2007.  

14. When the DHSS specialist arrived, she found that Linda Curtis (“Curtis”) was the only TYBE staff member providing child care to the 18 children at the Center.

15. The 18 children supervised by Curtis were of mixed ages from two to five years with five of the 18 children being two-year-olds.

16. Prior to October 30, 2007, DHSS had notified Austell by letter that Curtis was prohibited from being on the premises due to negative findings about Curtis from the Family Care Safety Registry background screening conducted by DHSS.  
17. In correspondence of October 23, 2007, from Austell to DHSS, Austell acknowledged that Curtis was not to be on the premises and represented that Austell had instructed Curtis not to be on the premises.    
Inspection on July 9, 2008
18. A DHSS child-care facility specialist conducted an unannounced compliance monitoring inspection on July 9, 2008.  

19. The boys’ and girls’ bathrooms at the Center each have three stools and several sinks.  The bathrooms are located next to each other in the rear hallway of the facility.  Soap and paper towels were not available at the dispensers located in the boys’ and girls’ bathrooms that day.  The children used two hand-washing sinks located just outside of the bathrooms in the rear 
hallway to wash and dry their hands.  A single hand pump dispenser of soap and paper napkins were provided for use at the two sinks outside of the bathrooms in the rear hallway.
20. The employment records for three staff members, all of whom had been employed for more than 30 days, did not include records of the required medical examinations and of the required negative test results for tuberculosis.
Reinspection on July 17, 2008
21. A DHSS child-care facility specialist conducted a return inspection on July 17, 2008, to determine if previously cited violations had been corrected.  
22. Two of the hand-washing sinks outside of the bathroom, which included a diapering station, did not have soap or paper towels in the dispensers.  
23. One staff member was supervising a group of 19 school-age (5 years and above) children at the Center.

Reinspection on July 30, 2008
24. A DHSS child-care facility specialist conducted a return inspection on July 30, 2008, to determine if previously cited violations were corrected.  
25. The employment records examined by the DHSS specialist for two staff members still did not include records of the required medical examinations and of the required negative test results for tuberculosis.  

Inspection on January 12, 2009
26. A DHSS child-care facility specialist conducted an inspection on January 12, 2009.  

27. No paper towels were provided in the boys’ and girls’ bathrooms; the girls’ bathroom had no soap.

28. The employment records examined for four staff members did not include records of the required medical examinations and of the required negative test results for tuberculosis.    

29. The employment records examined for three staff members did not include the required response letters from the Family Care Safety Registry (a background screening unit for the State of Missouri for those employed in child care).
30. The records for two staff members did not include documentation that they had met their annual requirements for 12 clock hours of training.

31. The records for two staff members were not available for examination by the DHSS specialist.
Reinspection on January 22, 2009
32. A DHSS child-care facility specialist conducted a return inspection on January 22, 2009, to determine if the previously-cited violations from the January 12, 2009, inspection had been corrected.  

33. The records for two staff members were not available for examination by the DHSS specialist because the records were locked in an office and no employees had a key to unlock the office.

34. The employment records examined by the DHSS specialist for four staff members still did not include records of the required medical examinations and of the required negative test results for tuberculosis.
35. The employment records for three staff members still did not include response letters from the Family Care Safety Registry.

36. Two employees still did not have documentation establishing that they had met their annual requirement for 12 clock hours of training.

Complaint Inspection on April 21, 2009
37. In response to a complaint received on April 20, 2009, a DHSS child-care facility specialist conducted an inspection of the Center on April 21, 2009.  
38. In the morning as children arrived at the facility, one staff member was supervising 15 to 18 children with ages ranging from age two years to school age.
39. The DHSS specialist determined that the single staff member caring for the 15 to 18 children did not provide adequate supervision of the children because the children were not provided adequate supervised activities for periods of time as they were sitting in the bathroom hallway while waiting to use the bathroom, sitting on the carpet and watching television, and sitting at tables without sufficient equipment for each child, causing fights to break out between the children over the equipment.  The staff member raised her voice in trying to control the large number of children on her own.  One child hid from the staff member inside a puppet theater for approximately five minutes.  The staff member was unaware of the child’s location during those five minutes: she looked for the child until other children demanded her attention.  The child’s location was only discovered when another child tried to hide in the same puppet theater.
40. One of the children in care, who had been in care at the Center since July 2008, did not have an enrollment form on file. 
41. No soap was available in the girls’ bathroom.

42. The files for two staff members, who had been employed for more than 30 days, did not include records of current medical examinations.

43. The files for four staff members, who had been employed for more than 30 days, did not include records of their current background checks.
Reinspection on May 1, 2009
44. A DHSS child-care facility specialist conducted an unannounced return inspection to determine if previously-cited violations from the April 21, 2009, inspection were corrected.    

45. The child without an enrollment form on file during the April 21, 2009, inspection still did not have an enrollment form on file.

46. The file for one of the staff members, who had been employed for more than 30 days, still did not include records of current medical examinations.

47. The files for four staff members still did not include records of their current background checks.

48. No soap was available in the girls’ bathroom; soap was available only at the sinks in the hallway outside the bathroom.

Renewal Inspection on June 18, 2009
49. A DHSS child-care facility specialist conducted an announced renewal inspection on June 18, 2009, to verify that the facility was in compliance with the rules and to collect any documentation necessary for renewal purposes.  
50.  TYBE failed to submit its renewal application 60 days prior to the expiration of its license.  Rather, TYBE submitted its renewal application, previously signed and dated for June 10, to DHSS at the renewal inspection on June 18, 2009.

51. TYBE’s sanitation inspection report was not approved.

52. TYBE’s equipment list was incomplete.
53.  The sinks outside the boys’ and girls’ bathrooms did not have soap.
54. A child below the age of 24 months was attending the Center.  The child had been enrolled since March 2009, when the child would have been less than 20 months old.
55. The DHSS specialist randomly inspected ten children’s files and determined that some files were incomplete because they did not include enrollment forms.  The enrollment forms for children provide contact information for parents and guardians, written authorization for field trips, and medical information on the children.
56.  The files for some staff members did not include records of required medical examinations, tuberculosis testing results, or current background checks.
57. A field trip to Black Jack Park also took place on the day of the renewal inspection.

58. Two vans, one white in color and the other pewter in color, were used to transport the children to the park.
59. Contact information for the parents of the children on the field trip was not taken to the park.
60. Several children attending the field trip did not have enrollment files with written permission for them to go on the field trip.
61. Rasheeda Faulkner, the staff member employed by TYBE that drove the children to Black Jack Park in the white van, did not have a valid Class E Missouri driver’s license.
62. Several of the children on the field trip were less than eight years of age and would have required booster seats based upon their height and weight; however, no booster or safety seats were in the vans.
63. The seat belts on the back bench of the pewter van were not functional.

64. TYBE instructed parents to bring a sack lunch for the field trip.

65. The DHSS specialist observed one child, who had arrived at the park late, eating a sack lunch and drinking juice; however, the child was not observed drinking fluid milk with the sack lunch.

Renewal Reinspection on July 24, 2009
66. A DHSS child care facility specialist conducted a renewal reinspection on July 24, 2009.  

67. TYBE’s license was not renewed as a result of this reinspection because of remaining violations of regulations.

68. The files for some staff members lacked records of required medical examinations, required tuberculosis test results, and required current background checks.

69. The files for some children were missing enrollment information and records of medical examinations and immunizations.
Renewal Reinspection on July 31, 2009
70. A DHSS child-care facility specialist conducted a return inspection on July 31, 2009 in relation to the renewal of TYBE’s license.  
71. TYBE’s license was not renewed as a result of this reinspection because of remaining violations of regulations.
72. One TYBE staff member’s file did not include records of a current background check.

73. One child’s file did not contain required medical information.

74. Attendance records indicated that only 12 children were in attendance at the time of inspection, when actually 14 children were present at the Center at the time of inspection.

Denial of Renewal
75. TYBE’s child-care facility license was not renewed prior to expiration because DHSS determined that violations of its regulations remained that were not corrected prior to expiration of the license on July 31, 2009.

76. On August 24, 2009, DHSS sent a letter by certified mail notifying TYBE of DHSS’s decision denying renewal of TYBE’s child-care facility license due to violations of DHSS regulations concerning child-care facilities.

77. All violations of DHSS regulations identified by DHSS during the renewal inspections were corrected by August 24, 2009.

78. Subsequent to the expiration of TYBE’s license, Austell hired a consultant to assist her in complying with DHSS regulations.

79. Austell has been in the child-care business for approximately 12 years.

80. In September 2009, DHSS conducted two inspections of the Center to determine if TYBE was continuing to operate without a child-care facility license.  On the first inspection, TYBE was still in operation.  DHSS was refused entry into the Center by TYBE on the second inspection in September 2009.

81. In November 2009, DHSS was permitted to inspect the Center and cited violations.
82. On one occasion, in March 2010, two staff members cared for 24 children of mixed ages that included more than five two-year-old children.

83. TYBE continues to operate its child-care facility under a preliminary injunction granted by the United States District Court for the Eastern District of Missouri on October 8, 2009.  The injunction remains in effect during the pendency of all administrative proceedings involving DHSS’s denial of TYBE’s application for renewal of its child-care facility license.
Conclusions of Law

Section 210.221.1(2)
 gives DHSS the authority to “deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the [D]epartment[.]”  DHSS filed a complaint with this Commission after TYBE requested a hearing to appeal DHSS’s denial of TYBE’s application for renewal of its child-care facility license.  Section 210.245.2 provides our jurisdiction to hear this case.  In reaching our decision in this appeal, we are invested with the same degree of discretion as DHSS and need not exercise such discretion in the same way.


TYBE has the burden of proof by a preponderance of the evidence that it is entitled to renewal of its license.
  When DHSS is asserting that TYBE violated the DHSS regulations promulgated under Chapter 210, DHSS has the burden of proof by a preponderance of the 
evidence to establish the asserted violation.  “Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.”
  This burden is met by producing substantial evidence of probative value or by the inferences reasonably drawn from such evidence.
  

We must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in testimony, we must make a choice between the conflicting testimonies.
  Our findings of fact reflect our determination of the credibility of witnesses.
I.   Violations of Statutes and Regulations

DHSS is a state agency under § 192.005 vested with the authority to license and regulate child-care facilities under §§ 210.201 through 210.259.  Specifically, the following powers and duties are specifically granted to DHSS under Section 210.221.1:
(1) After inspection, to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired.  No license shall be granted for a term exceeding two years.  Each license shall specify the kind of child-care services the licensee is authorized to perform, the number of children that can be received or maintained, and their ages and sex; 

(2) To inspect the conditions of the homes and other places in which the applicant operates a child-care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license; 

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children. . . .; and 

(4) To determine what records shall be kept by such persons and the form thereof, and the methods to be used in keeping such records, and to require reports to be made to the department at regular intervals.

DHSS, therefore, has the power to subject a licensee to discipline or to deny the renewal of a license for violations of the regulations promulgated by DHSS.  The record before us establishes that TYBE repeatedly violated numerous regulations under which it is required to operate.  
A.   Failure to Use Proper Assistants

Regulation 19 CSR 30-62.102(1)(A), (C), and (M) states:

(1) General Staff Requirements.
(A) Day care personnel shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.
*   *   *

(C) Individuals eighteen (18) years of age or older shall be counted in meeting the required staff/child ratios.
*   *   *

(M) Any person present at the facility during the hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.
DHSS alleges that TYBE violated the above regulations on two occasions.  We agree.

K.H., a 15-year old employed as a teacher’s aide, was the only TYBE employee providing care for the children at the Center for approximately two hours on the evening of September 4, 2007.  Only individuals 18 years of age or older are treated as qualified to provide 
care and counted in meeting the required staff/child ratios.  Therefore, we conclude that TYBE violated 19 CSR 30-62.102(1)(C) when TYBE left the children at the Center under the care of a 15-year old, without any adult supervision.
 

On October 30, 2007, Linda Curtis was the only employee of TYBE providing care to children at the Center.  TYBE had previously been informed by DHSS that Curtis was prohibited from being at the premises due to negative findings from the Family Care Safety Registry background screening conducted by DHSS.  Therefore, we conclude that TYBE violated 19 CSR 30-62.102(1)(M). 

B.   Failure to Provide Competent Adult Supervision


Regulation 19 CSR 30-62.182(1)(A) states:

1.  Caregivers shall not leave any child without competent adult supervision.

*   *   *

3.  Caregivers shall provide frequent, direct contact so children are not left unobserved on the premises.

“Competent” means “having requisite or adequate ability or qualities . . . legally qualified or adequate[.]”
  DHSS alleges that TYBE violated the above regulation on one occasion.  We agree.

During the morning of April 21, 2009, a single TYBE employee cared for 15 to 18 children with ages ranging from two years to school age in violation of required staff-to-child ratios.  A DHSS specialist observed that children were not engaged in supervised activities at all times:  children were sitting in the bathroom hallway while waiting to use the bathroom, sitting 
on the carpet and watching television, and sitting at tables without sufficient equipment for each child, causing fights to break out between the children over the equipment.  The staff member raised her voice in trying to control the large number of children on her own.  One child hid from the staff member inside a puppet theater for approximately five minutes.  The staff member was unaware of the child’s location during those five minutes: she looked for the child until other children demanded her attention.  The child’s location was only discovered when another child tried to hide in the same puppet theater. 


The DHSS specialist inspecting the Center testified concerning her personal observations of the TYBE staff member and the children on that day.  We find her testimony credible.    TYBE did not present opposing testimony from the TYBE staff member or any other person that had personal knowledge of the events of that day.  Without any opposing evidence, we find that the preponderance of the evidence establishes that the events took place as described in the testimony of the DHSS specialist.  We further find that the events described establish that inadequate, and thereby incompetent, adult supervision was provided on April 21, 2009, because the insufficient number of staff members present led to children not being engaged in supervised activities and to one child failing to be observed on the premises for a period of time as the staff member was unable to maintain frequent and direct contact with all children under the circumstances.   Therefore, we conclude that TYBE violated 19 CSR 30-62.182(1)(A)1 and 3 on April 21, 2009.
C.   Failure to Maintain Required Staff-to-Child Ratios

Regulation 19 CSR 30-62.112(1) states:

The following staff/child ratios shall be maintained on the premises at all times:
(A) Birth Through Two (2) Years.  Groups composed of mixed ages through two (2)-years shall have no less than one (1) adult to four (4) children, with no more than eight (8) children in a group;
(B) Age Two (2) Years.  Groups composed solely of two (2)-year olds shall have no less than one (1) adult to eight (8) children, with no more than sixteen (16) children in a group;
(C) Ages Three Through Four (3-4) Years.  Groups composed solely of three (3)-and four (4)-year olds shall have no less than one (1) adult to ten (10) children;
(D) Ages Five (5) and Up.  Groups composed solely of five (5)-year olds and older shall have no less than one (1) adult to every sixteen (16) children; and
(E) Mixed Age Groups Two Years (2) and Up.  Groups composed of mixed ages of children two (2) years of age and older shall have no less than one (1) adult to ten (10) children with a maximum of four (4) two (2)-year olds.  When there are more than four (4) two (2)-year olds in a mixed group, the staff/child ratio shall be no less than one (1) adult to eight (8) children.
DHSS alleges that TYBE violated the above regulations on three occasions.  We agree. 

On October 30, 2007, Linda Curtis was the only employee of TYBE providing care to 18 children of mixed ages from two to five years (five of the children were two-year olds).  Under 
9 CSR 30-62.112(1)(E), two adult staff members were required to provide care to a mixed group of 18 children with more than four two-year olds.  Therefore, we conclude that TYBE violated 19 CSR 30-62.112(1)(E).
On July 17, 2008, one TYBE staff member supervised a group of 19 school-age children (ages 5 and above).  Under 19 CSR 30-62.112(1),(D), two adult staff members were required to provide care to a group of 19 school-age children.  Therefore, we conclude that TYBE violated 19 CSR 30-62.112(1(D).

On April 21, 2009, one staff person supervised 15 to 18 children of mixed ages (from two years of age to school age).  Under 19 CSR 30-62.112(1)(E), two adult staff members were 
required to provide care for a mixed-age group of 15 to 18 children.  Therefore, we conclude that TYBE violated 19 CSR 30-62.112(1(E).
D.   Failure to Adhere to License Limitations
Regulation 19 CSR 30-62.042(3)(W) states:
The number and ages of children the facility is authorized to have in care at any one (1) time shall be specified on the license and shall not be exceeded except as permitted within these rules.

DHSS alleges that TYBE violated the above regulation on one occasion.  We agree.
On June 18, 2009, it was discovered that a 22-month old child attended the Center and had done so since March 2009.  TYBE’s license permitted TYBE to care for children 24 months through 13 years of age.  Therefore, we conclude that TYBE violated 19 CSR 30-62.042(3)(W).
E.  Failure to Transport Children as Required by Law

The transportation of people for hire and the transportation of children by motor vehicle are subject to various laws.  Section 302.015(1) allows the Director of Revenue to create a driver license classification for a motor vehicle operator:  

who operates a motor vehicle in the transportation of persons or property, and who receives compensation for such services in wages, salary, commission or fare; or who as an owner or employee operates a motor vehicle carrying passengers or property for hire[.]  

The Director of Revenue created a Class E license under 12 CSR 10-24.200(5).

Section 307.179
 governs the responsibility of those transporting children in motor vehicles to use child restraint devices and states in part:

1.  As used in this section, the following terms shall mean:
(1) “Child booster seat”, a seating system which meets the Federal Motor Vehicle Safety Standards set forth in 49 C.F.R. 571.213, as amended, that is designed to elevate a child to properly sit in a federally approved safety belt system;
(2) “Child passenger restraint system”, a seating system which meets the Federal Motor Vehicle Safety Standards set forth in 49 C.F.R. 571.213, as amended, and which is either permanently affixed to a motor vehicle or is affixed to such vehicle by a safety belt or a universal attachment system;
*   *   *

2.  Every driver transporting a child under the age of sixteen years shall be responsible, when transporting such child in a motor vehicle operated by that driver on the streets or highways of this state, for providing for the protection of such child as follows: 

(1) Children less than four years of age, regardless of weight, shall be secured in a child passenger restraint system appropriate for that child; 

(2) Children weighing less than forty pounds, regardless of age, shall be secured in a child passenger restraint system appropriate for that child; 

(3) Children at least four years of age but less than eight years of age, who also weigh at least forty pounds but less than eighty pounds, and who are also less than four feet, nine inches tall, shall be secured in a child passenger restraint system or booster seat appropriate for that child; 

(4) Children at least eighty pounds or children more than four feet, nine inches in height shall be secured by a vehicle safety belt or booster seat appropriate for that child[.]

Regulation 19 CSR 30-62.212 states:

(1) General Requirements.
(A) The provider shall be responsible for the care, safety and supervision of children on field trips or at any time they transport children away from the facility.
(B) Written parental consent shall be on file at the facility for field trips and transportation.
(C) Parents shall be informed when field trips are planned.
*   *   *
(2) Vehicle and Vehicle Operator.
(A) The driver of any vehicle used to transport children shall be no less than eighteen (18) years of age and shall have a valid driver's license as required by Missouri law.
*   *   *

(3) Safety and Supervision.
(A) All children shall be seated in a permanent seat and restrained by seat belts or child restraint devices as required by Missouri law.
(B) Identifying information regarding the name of the provider, the names of the children and the names, addresses and telephone numbers of each child's parent(s) shall be carried in the vehicle.
The above regulation requires a child-care facility taking children on a field trip to comply with various requirements including the laws generally applicable to transporting children.  DHSS alleges that TYBE committed four violations of the above regulation on June 18, 2009, during a field trip to Black Jack Park.  We agree.
 
TYBE did not take parent contact information on the field trip to Black Jack Park.  Regulation 19 CSR 30-62.212(3)(B) requires parent telephone numbers to be carried in the vehicle used for a field trip.  Therefore, we conclude that TYBE violated 19 CSR 30-62.212(3)(B).

Several of the children on the field trip did not have enrollment files at the Center with written permission to go on a field trip.  Regulation 19 CSR 30-62.212(1)(B) requires written parental consent for field trips to be on file at the child-care facility.  Therefore, we conclude that TYBE also violated 19 CSR 30-62.212(1)(B). 
The TYBE employee driving one of the vans on the field trip did not have a valid Class E Missouri driver’s license.  Regulation 19 CSR 30-62.212(2)(A) requires the driver of any vehicle used to transport children to have a valid driver's license as required by Missouri law.  Section 
302.015(1) and 12 CSR 10-24.200(5) require those transporting people in exchange for compensation to obtain a Class E Missouri driver’s license.  Therefore, we conclude that TYBE violated 19 CSR 30-62.212(2)(A).
Seat belts on the back bench of the pewter-colored van were not functional, and no booster seats were on either van.  Several of the children were under eight years of age and would have required booster seats based upon their height and weight as determined by the DHSS specialist.  Therefore, we conclude that TYBE violated 19 CSR 30-62.212(3)(A).
F.  Failure to Properly Maintain Records
Regulation 19 CSR 30-62.222 states:
(1) The child care provider shall maintain accurate records to meet administrative requirements and to ensure knowledge of the individual needs of children and their families.
(2) An individual file shall be kept to identify each child and enable the provider to communicate with the parent(s), guardian or legal custodian of the child in an emergency.  Records shall include:
(A) The child's full name, address, birthdate and the date care begins and ends;
(B) Full name of the parent(s), guardian or legal custodian, home address, employers' name and address, work schedule, and home and work telephone numbers;
(C) Name, address and telephone number of another individual (friend or relative) who might be reached in an emergency when the parent(s), guardian or legal custodian cannot be reached;
(D) Name and phone number of the family physician, hospital, or both, to be used in an emergency;
(E) Name of the individual(s) authorized to take the child from the facility; and
(F) Field trip and transportation authorization.
*   *   *

(4) Health information shall be retained in each child's individual file and shall include:
(A) A medical examination report for each infant, toddler or preschool child or a health report for each school-age child as required by 19 CSR 40-62.122 Medical Examination Reports;
(B) Parental authorization for medications and a record of medications administered;
(C) Information concerning any accident or injury to the child while at the facility or any emergency medical care; and
(D) Any significant information learned from observing the child.
*   *   *

(8) All enrollment records, medical examination records and attendance records shall be filed in a place known to caregivers and shall be accessible at all times. Records shall not be in a locked area or removed from the facility during the hours the facility is open and operating.
*   *   *

(11) Medical examination reports for staff, as required by 19 CSR 40-62.122 Medical Examination Reports, shall be on file.
(12) A copy of the child abuse/neglect screening request form and response, as required by 19 CSR 40-62.102 Personnel, shall be on file in each employee's record.
(13) The child care provider shall have the results of criminal record reviews as provided in 19 CSR 30-62.042 Initial Licensing Information, 19 CSR 30-62.052 License Renewal, and 19 CSR 30-62.102 Personnel on file at the facility.
(14) Staff training records, as required by 19 CSR 30-62.102 Personnel, shall be on file.
*   *   *
(16) All records shall be available in the facility for inspection by the department upon request.
DHSS alleges that TYBE, in a little over a year, committed multiple and repeated violations of the above regulation on nine separate occasions.  We agree.
Regulation 19 CSR 30-62.222 concerns the maintenance of records at a child-care facility.  Even when an action for which a record must be maintained has been undertaken, a violation of the regulation still occurs if a record of the undertaken action does not exist or is not accessible or available at the facility upon request.  Therefore, we conclude that TYBE committed the violations of 19 CSR 30-62.222 summarized below:
	DATE


	SPECIFIC SUBSECTIONS
	NATURE OF VIOLATION

	July 9, 2008
	(8), (11) and (16)
	Records examined by DHSS for three employees did not include records that required medical examinations had been completed or that negative test results for tuberculosis had been obtained.



	July 30, 2008
	(8), (11) and (16)
	Records examined by DHSS for two employees during reinspection still did not include records that required medical examinations had been completed or that negative test results for tuberculosis had been obtained.



	January 12, 2009
	(8), (11), (12) and (16)
	Records examined by DHSS for four employees did not include records that required medical examinations had been completed or that negative test results for tuberculosis had been obtained; three employees did not include response letters from the Family Care Safety Registry (a background screening unit for the State of Missouri for those employed in child care); two employees did not include documentation that the employees had met their annual requirement for twelve clock hours of training; and two employees had files that were entirely unavailable for review. 


	January 22, 2009


	(8), (11), (12) and (16)
	Inadequacies of records examined by DHSS:  four employees did not have records of the required medical examinations or the required negative test results for tuberculosis; three employees did not include response letters from the Family Care Safety Registry; two employees did not include documentation that the employees had met their annual requirement for twelve clock hours of training; and two employees had files that were entirely unavailable because they were locked in an office for which no one present had a key.


	April 21, 2009


	(1), (2), (4), (8), (11), (12), (13) and (16)


	Records examined by DHSS for one child who had been in care since July 2008 did not include an enrollment file.  Records examined by DHSS for two employees did not include records that required medical examinations had been completed; and four employees did not include records of current background checks.



	May 1, 2009


	(1), (2), (4), (8), (11), (12), (13) and (16)


	Records examined by DHSS for one child still did not include an enrollment file.  Records examined by DHSS for: one employee still did not include records that required medical examinations had been completed; and four employees still did not include records that current background checks had been completed.



	June 18, 2009


	(1), (2), (4), (8), (11), (12), (13), (14) and (16)


	
Records examined by DHSS for ten children demonstrated that some were missing enrollment forms that would provide contact information, field trip authorizations, and medical information on the children.  Records examined by DHSS for employees demonstrated that some did not include a record that required medical examinations had been completed, that negative test results for tuberculosis had been obtained, or that current background checks had been completed.

  

	July 24, 2009
	(1), (2), (4), (8), (11), (12), (13), (14) and (16)
	Records examined by DHSS for children demonstrated that some were missing enrollment forms that would provide contact information, field trip authorizations, and medical information on the children, and that some were also missing immunization records.  Records examined by DHSS for employees demonstrated that some did not include a record that required medical examinations had been completed, that negative test results for tuberculosis had been obtained, or that current background checks had been completed.


	July 31, 2009
	(1), (4), (8), (12), (13) and (16)
	Records examined by DHSS for one child did not include required medical information.  Records examined by DHSS for one employee did not include records that the current background check had been completed.  Attendance records for the day indicated that twelve children were in attendance; however, 14 children were actually in attendance that day.




G.  Failure to Maintain Hygiene Supplies

Regulation 19 CSR 30-62.082 states the following requirements for bathrooms:
(3) Bathrooms.
(A) General Requirements.

4.  Paper towels, soap and toilet paper shall be provided and easily accessible so the children can reach them without assistance.

DHSS alleges that TYBE violated the above regulation on six occasions.  We agree only that TYBE violated the above regulation on four occasions.

On July 9, 2008, soap and paper towels were not available at the sinks in the boys’ and girls’ bathrooms.  Children were required to wash their hands at sinks in the hallway outside the bathrooms.  Reading 19 CSR 30-62.082(3) in context, it specifies what must be within the bathrooms of a child-care facility.  Therefore, we conclude that TYBE violated 19 CSR 30-62.082(3)(A)4 when it failed to provide soap and paper towels within the bathrooms.  TYBE violated this regulation again on January 12, 2009 (no paper towels in the boys’ and girls’ bathrooms and no soap in the girls’ bathroom); April 21, 2009 (no soap in girls’ bathroom); and May 1, 2009 (no soap in the girls’ bathroom).  
DHSS also alleges that the failures to provide soap and/or paper towels at the two sinks located in the hallway outside of the bathrooms on June 18 and July 17 2008, were violations of 19 CSR 30-62.082(3)(A)4.  We disagree.  We believe that 19 CSR 30-62.082(3) only specifies the requirements of what must be within the bathrooms of a child-care facility and not the general requirements for all sinks within a child-care facility.  
H.   Failure to Serve Proper Food and Drink
Regulation 19 CSR 30-62.202(1) states:
(1) General Requirements.
(A) The provider shall supply and serve nourishing food according to the Meal and Snack Food Chart provided in this rule.
*   *   *

(E) One (1) serving of fluid milk shall be served with each meal.
*   *   *

(F) If the facility is licensed exclusively for school-age care, the child may be permitted to bring sack meals.  The provider shall 
supply one (1) serving of fluid milk with each sack meal and shall supply nutritious snacks.
DHSS alleges that TYBE committed two violations of the above regulation on one occasion.  We agree.  

TYBE instructed parents to bring sack lunches for the children to eat during the field trip on June 18, 2009.  TYBE is licensed to care for children ages two to 13.  Under 19 CSR 30-62.202(1)(A) and (F), TYBE is required to supply and serve food as specified in the regulations; sack meals are only permitted to be brought when a facility is licensed exclusively for care of school-age children (ages 5 years and above).  TYBE violated 19 CSR 30-62.202(1)(A) when it instructed parents to bring sack lunches rather than providing food as required.


DHSS also asserts that TYBE had failed to serve milk to the children as required by 19 CSR 30-62.202(1)(E) during the field trip.  In her testimony, the DHSS specialist admitted that she did not observe the entire meal served at the park and only observed one child, who had arrived late, eating his sack lunch with juice and not being served milk.
  We do not believe this sufficient evidence to establish that no milk was served to any children during the field trip.  Therefore, we only find a violation of 19 CSR 30-62.202(1)(E) as to the one child that was observed by the DHSS specialist.
II.  TYBE’s Counterclaim

In its answer to DHSS’s complaint, TYBE asserts a counterclaim for an order under 
§ 621.120 requiring renewal of TYBE’s child-care facility license.  The counterclaim also seeks relief from the Department of Social Services, which is not a party to this action.  TYBE asserts that it is entitled to a default judgment because DHSS did not respond to the allegations in its counterclaim.  We disagree.

We do not have subject matter jurisdiction over TYBE’s counterclaim; therefore, TYBE is not entitled to a judgment based upon its counterclaim.  Section 621.120 would not provide us with subject matter jurisdiction over an original action that TYBE filed by petition.
  A counterclaim is an independent cause of action.
  The mere fact that TYBE has filed its action as a counterclaim does not enlarge our jurisdiction.

III.  TYBE is not Entitled to Renewal of its Child-care Facility License

Section 210.221.1(1) makes the granting of a license discretionary with DHSS:   DHSS is given the power and the duty to grant licenses and renew the same after inspection if DHSS is satisfied as to the good character and intent of the applicant, and is satisfied that such applicant is qualified and equipped to render care or service conducive to the welfare of children.  DHSS describes its power and duty under § 210.221.1(1) as requiring it to make a “determination of the applicant’s continued compliance with state statutes and licensing rules” before granting a license.
  We exercise the same degree of discretion exercised by DHSS in relation to the granting or denying of a license renewal application.
  Based upon the record before us, we deny the renewal of TYBE’s child-care facility license because of TYBE’s numerous and repeated violations of DHSS regulations, and TYBE’s failure to prove that it is of good character and intent and that it is qualified and equipped to render care or service conducive to the welfare of children.

We interpret “good character and intent” to be at least equivalent with the concept of “good moral character” used in other licensing laws.  Good moral character is honesty, fairness, 
and respect for the law and the rights of others.
  We determine moral character from the person’s conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”

We have found that TYBE committed numerous violations of DHSS regulations throughout the two-year period of its licensure prior to its request for renewal.  Many of the violations were repeated (e.g., staff-to-child ratios and record keeping).  The violations were of a type to directly impact the level of care and safety of children under TYBE’s care.  Indeed, TYBE repeatedly put the children under its care at risk:  children were left late one evening in the care of another child; children were left under the sole care of an individual who was a possible safety threat to children; children were transported in violation of safety laws; and children were repeatedly left with inadequate numbers of staff to ensure that competent adult supervision would be provided at all times.  Even rudimentary requirements such as maintaining the records required by law, keeping soap and paper towels in bathrooms, and timely filing its application for renewal were not followed by TYBE.

A lack of good moral character may be found even in the absence of a malevolent intent.  A licensee’s repeated pattern of non-compliance with the regulations under which the license was granted and a failure to adhere to the restrictions placed upon the license demonstrates a failure of honesty, fairness, and respect for the law and the rights of others.  We find that TYBE has demonstrated such a repeated pattern of non-compliance combined with a disregard for license restrictions and the regulations under which TYBE is required to operate.  The record also includes intentional bad conduct.  For example, the correspondence from Austell to DHSS concerning Linda Curtis misrepresented Austell’s intentions concerning Curtis.  Curtis still 
provided care to children at TYBE even though the letter to DHSS stated that Curtis will not be on the premises.  

We are cognizant of the fact that TYBE took some measure of remedial action after losing its license:  hiring a consultant for record keeping and correcting the specific violations that prevented renewal of its license before the license had expired.  More than compliance at a moment in time is required to establish good character and intent and the qualifications and equipment to render care or service conducive to the welfare of children necessary for renewal of a license.  Evidence tending to support such a finding is necessary.  Here, little such evidence was presented.  Instead, Austell, the director of TYBE, provided additional support for not renewing TYBE’s license.  For example, Austell’s testimony concerning TYBE’s past violations and the remedial actions undertaken by TYBE further demonstrate a continued denial of responsibility for the past violations by attributing the violations to the failures of employees and the failure of DHSS to teach Austell the responsibilities of a licensee.
  

The regulations that TYBE repeatedly violated were published regulations that TYBE was required to know and follow.  Claiming lack of knowledge or lack of ability to comply even after repeated violations of the same regulations does not justify past violations; instead, it supports the finding of a lack of good character and intent and of not being qualified and equipped to render care or service conducive to the welfare of children.  Claiming a lack of knowledge or ability, given the more than a decade of experience in child care that Austell has, supports denying TYBE’s child-care license rather than justifying TYBE’s violations.


TYBE’s remedial actions also appear limited.  First, TYBE was again found in violation of the staff-to-child ratio in March 2010 when 24 children of mixed ages, including more than five two-year-old children, were left in the care of two staff members when three staff members 
were required by 19 CSR 30-62.112(1)(E).  Second, TYBE did not consistently demonstrate a renewed willingness to work with DHSS even after losing its license.  For instance, TYBE prevented DHSS from inspecting the Center in September 2009 when TYBE was continuing to operate without a license.  Therefore, we find that TYBE’s limited remedial actions provide little evidence to support renewing its child-care facility license.
Summary

TYBE is not entitled to renewal of its child-care facility license.

SO ORDERED on January 28, 2011


________________________________



SREENIVASA RAO DANDAMUDI


Commissioner
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