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)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On December 27, 2000, Melinda Tucker filed a petition appealing the Director of Revenue’s denial of a claim for a refund of sales tax paid on a motor vehicle.  


We convened a hearing on the complaint on March 21, 2001.  Tucker represented herself.  Senior Counsel Harry D. Williams represented the Director.  


The matter became ready for our decision on June 20, 2001, the last date for filing a written argument.  

Findings of Fact

1. On February 16, 2000, Tucker
 purchased a 2000 GMC truck for $27,131.75.  She 

received a rebate for $500 and a credit of $11,500 on a truck she had sold.  On the balance of $15,131.75, Tucker paid $639.32 in state sales tax and $75.66 in local sales tax.

2. On April 17, 2000, Tucker purchased a 1999 Volkswagen for $14,800.  

3. On June 16, 2000, Tucker sold a 1998 Honda for $7,500.  

4. Tucker submitted a request to the Director for a refund of sales tax based on her purchase of the 1999 Volkswagen for $14,800 and her sale of the 1998 Honda for $7,500.  

5. On or about September 21, 2000, the Director issued a refund of $354.38 in sales tax that Tucker paid on $7,500.    

6. On October 20, 2000, Tucker sold the 1999 Volkswagen for $13,800.  

7. On or about November 3, 2000, Tucker filed a refund request with no amount or explanation for a refund on the form.  Tucker attached a copy of the title application for the GMC truck and copies of the bills of sale for the 1999 Volkswagen and 1998 Honda.  

8. On November 3, 2000, the Director issued a final decision denying the refund claim, stating that the Volkswagen was not sold within 180 days after the purchase of the GMC.     

Conclusions of Law


We have jurisdiction to hear Tucker’s petition.  Section 621.050.1.
  Tucker has the burden to prove that the law entitles her to a refund.  Section 621.050.2.  We do not merely review the Director’s decision; we find the facts, apply the law, and determine whether Tucker is entitled to a refund.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990). 


Section 144.025.1 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  Where the purchaser of a motor vehicle . . . receives a rebate from the seller or manufacturer, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the amount of the rebate. . . This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  


Tucker argues that when she sent in the papers on the Honda and Volkswagen and received a refund, she intended to send in the papers on the Honda and the GMC truck and receive a refund.  She argues that because she sold the Honda for $7,500 and the Volkswagen for $13,800, she has a total of $21,300 to apply against the purchase prices of the GMC truck and the Volkswagen.  She argues that she paid tax of $714.98 on the GMC truck and $699.30 on the Volkswagen, a total of $1,414.28, and the amount of available credits is $354.38 (on the sale price of the Honda) plus $652.05 (on the sale price of the Volkswagen), minus the $354.38 that was already refunded, resulting in a refund of $652.05.  


However, Tucker already received a refund of $354.38, using the Volkswagen as a replacement vehicle for the Honda.  Even if she used the GMC truck rather than the Volkswagen as a replacement for the Honda, there would be no difference in the available credit, which is based on the sale price of the Honda.  Further, she had already received a credit of $11,500 for the sale of another vehicle that she replaced with the GMC truck; thus, she is not allowed to use another replacement credit against the purchase of the GMC truck.  


Tucker believes that she can stack the amount of available credits and apply them to any transaction.  However, she cannot use the Volkswagen as a replacement for itself.  The statute refers to a “subsequent” vehicle, which means a vehicle that was purchased as a replacement for another.  Tucker argues that the word “subsequent” is confusing because the credit is allowed for a replacement vehicle, whether it is purchased before or after the sale of the original vehicle.  Although we agree that the statute is not a model of clarity, it was obviously designed to allow the credit, regardless of whether the replacement vehicle was purchased before or after the original vehicle, in order to expand the available time frame as much as possible.  Some people are not able to purchase another car until they have sold the old one, and others are able to purchase a new car and then attempt to sell the old one.  


Even if Tucker were allowed to use the sale of the Volkswagen against its own purchase, it was purchased on April 17, 2000, and sold on October 20, 2000; thus, it was not sold within 180 days after it was purchased.  Tucker has already received a refund based on the sale of the Honda, and she is not entitled to a refund based on the sale of the Volkswagen.  Further, as the Director noted in the final decision, the sale of the Volkswagen was well beyond 180 days after the purchase of the GMC, so no refund would be allowed even if the GMC truck were considered a replacement for the Volkswagen.


Tucker also contends that a Department of Revenue employee told her that she could use the sale of the Volkswagen against the balance remaining after the September 12, 2000, refund, resulting in a refund of $344.93.  However, the law does not provide an exception for the time limitations, nor does it provide any authority for us to make an exception, even if the licensing office’s advice was incorrect.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940); Prince v. Division of Family Servs., 886 S.W.2d 68, 73 (Mo. App., W.D. 1994).  Neither the 

Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Tucker is not entitled to a refund based on the sale of the Volkswagen.  

Summary 


We conclude that Tucker is not entitled to any additional refund.  


SO ORDERED on July 5, 2001.



________________________________



SHARON M. BUSCH 



Commissioner

	�We refer to Tucker for convenience because she is the Petitioner in this case, although her husband was also a party to vehicle transactions.  In fact, the evidence shows that her husband’s name, and not her name, appears on the title application for the GMC truck.  However, Tucker testified that she was a party to the transaction.  For purposes of this decision, we have analyzed the facts as though Tucker and her husband were joint owners of all vehicles in question, as this is how the issues were framed by the parties, and it makes no difference in light of our resolution of the case.   


	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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