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DECISION


We modify the terms of Christine Ann Trueblood’s license to practice medicine issued by the State Board of Registration for the Healing Arts (“the Board”) by changing her period of probation from five years to fifteen months.  Effective August 11, 2010, she is entitled to an unrestricted license.
Procedure


On June 9, 2009, Trueblood filed a complaint appealing the Board’s decision granting her application for a temporary license but placing her on probation.  The Board filed an answer on June 25, 2009, and an amended answer on June 8, 2010.  On June 16, 2010, we held a hearing on the complaint.  Nicole L. Sublett represented Trueblood.  Robert Groves represented the Board.  The matter became ready for our decision on July 26, 2010, the date the briefs were filed.
Findings of Fact

1. In 1992, Trueblood was in an automobile accident that shattered her kneecap.  Her primary care physician prescribed Tylenol #3 for her knee pain and she took it, as prescribed, for a number of years.

2. Trueblood got occasional prescriptions for Darvocet N from an orthopedic surgeon, also for the knee pain, and took that as prescribed as well.  However, neither physician was aware of the other’s prescription.  Tylenol #3 and Darvocet N are both opiates.

3. Trueblood entered medical school in 1998 and graduated in 2002.  She began her residency training in psychiatry at Kansas University Medical Center on July 1, 2002.

4. Shortly after Trueblood began her residency, she obtained a DEA license.

5. Trueblood began using her DEA authority to write false prescriptions for controlled substances, including Tylenol #3, for herself around October 2002.

6. In August or September 2003 the residency director questioned her about some prescriptions she had written that a pharmacy called into question.  In her own words, she was “a strong resident and a proficient liar,” and the residency director believed her when she denied writing the prescriptions for personal use.

7. In October of 2003 the program director questioned her about her prescriptions again and she told him the truth.  She was placed on medical leave from her residency program and put into contact with “KMAP,” the Kansas Medical Advocacy Program.

8. Pursuant to a KMAP request, Trueblood was evaluated at the Farley Center in Williamsburg, Virginia, in December 2003, and entered the Farley Center’s 90-day rehab program in January 2004.  
9. Trueblood was reinstated to her residency program in July 2004 and remained sober for about one year.

10. In 2005 Trueblood had oral surgery.  She did not notify her oral surgeon of her history of opiate addiction, and he prescribed hydrocodone for her.  She relapsed.

11. Trueblood began writing fraudulent prescriptions for herself, in fictitious names or the names of friends and family, again.

12. In March 2006 Trueblood married.  Her husband had a prescription for Percocet for back pain.

13. Trueblood promptly began to use his medication and to write prescriptions for Oxycodone 5 mg to replace the medication she took from him.

14. Trueblood’s addiction escalated.  At its peak, she was taking 60 tablets of Percocet per night.  She was writing daily prescriptions for sixty tablets and filling them “in pharmacies all over the city.”

15. Trueblood wrote a prescription in an ex-fiance’s name.  The pharmacy filled it incorrectly and tried to contact him to notify him of the mistake.  When his parents informed the pharmacy that he no longer lived in Kansas City, the pharmacy notified the police.

16. On November 9, 2006, Trueblood was arrested at Costco while trying to fill another prescription.

17. Trueblood surrendered her DEA license that night.  She spent two days in the county jail.  She was charged with writing fraudulent prescriptions and identity theft.

18. Trueblood was released from jail on November 11, 2006.  She telephoned her KMAP contact, Judy Janes, and her residency program to notify them of her relapse and her arrest.

19. Trueblood’s residency program placed her on immediate administrative leave.  KMAP referred her for evaluation to Culle Vande Garde, a licensed clinical social worker and certified addictions counselor, who recommended a treatment program at The Meadows, in Wickenburg, Arizona.
20. Trueblood entered The Meadows in January 2007 and completed the program on March 2, 2007.  She entered a diversion program through the state court and completed that program on March 25, 2008.

21. When Trueblood returned from The Meadows, she continued seeing Culle Vande Garde for individual therapy and became an active participant in a local 12-step program.

22. Trueblood reapplied to her residency program in January 2008.  After appearing before the Kansas State Board for the Healing Arts, she was allowed to complete the last two months of her residency.  She finished her psychiatry residency program on October 19, 2008.
23. Trueblood submitted an application for Missouri licensure to the Board on March 3, 2009.

24. Trueblood appeared before the Board on April 17, 2009.

25. The Board issued Trueblood a probated license on May 11, 2009.  The restrictions on her license run for five years from that date.  The conditions of her probation include mandatory participation in the Missouri Physicians Health Program (“MPHP”), a private chemical dependency treatment program for physicians; compliance with MPHP treatment recommendations; release of MPHP information to the Board; abstention from drugs and alcohol; submission to drug testing; yearly evaluation from a chemical dependency professional or rehabilitation program; compliance with Board rules and drug laws and regulations; and co-signatures from attending physicians for prescriptions for controlled substances.
Board Certification
26. The American Board of Psychiatry and Neurology will not grant board certification to a physician with a probated license.

27. It is important for a psychiatrist to obtain board certification because it is an indicator of competence.  It is also necessary in order for a physician to obtain hospital credentialing and reimbursement from most insurance companies.

28. Inability to become board certified has prevented Trueblood from obtaining gainful employment as a physician.
29. Trueblood has been offered a job at the Lilac Center, a treatment center that specializes in treating patients with borderline personality disorder, if she can become board certified.

Rehabilitation

30. Trueblood has been sober since November 2006.  Since that time, she has seen Vande Garde for counseling on a regular basis, and she goes to three or four Alcoholics Anonymous meetings per week and has a sponsor she speaks with regularly.

31. In June 2009, Trueblood voluntarily joined MPHP.  She is also enrolled in KMAP, a similar organization for Kansas.  Trueblood attends monthly monitoring meetings for both MPHP and KMAP, and submits to random urine drug screens.
32. Trueblood has signed agreements with both MPHP and KMAP to abstain from using drugs and alcohol, and to observe other conditions necessary for her recovery.  Her agreement with MPHP requires her to participate in witnessed drug/alcohol testing; attend monitoring groups; cooperate with follow-up visits; attend a self-help group like AA; provide releases to MPHP if required; consult on an ongoing basis with a mental health professional; and ensure that her primary care physician provides documentation to MPHP if she is prescribed 
mood-altering medications, including any scheduled Class II through Class IV medication and antihistamines.  
33. If a physician enrolled in MPHP relapses or breaches his or her contract, MPHP informs the Board immediately. 
34. Trueblood has been fully compliant with both her MPHP and her KMAP agreement.
35. Trueblood pays about $8,000 per year in the costs for her therapy, drug screens, and membership in KMAP and MPHP.
36. Trueblood has become very active in her church in Kansas City.  She attends church twice a week, and is working at her church on a volunteer basis to set up recovery groups for other members who suffer from addiction, depression, or bipolar disease.
37. All of Trueblood’s drug screens with MPHP have been negative.

Conclusions of Law

We have jurisdiction to hear Trueblood’s complaint because she seeks our review of the decision to issue a probationary license.
  The Board has the burden to prove the basis for 
imposing probation.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the issues.

Cause for Probation

The Board argues that Trueblood is subject to probation pursuant to § 334.l00, which states:


1. . . .  As an alternative to a refusal to issue or renew any certificate, registration or authority, the board may, at its discretion, issue a license which is subject to probation . . . to an applicant for licensure for any one or any combination of causes stated in subsection 2 of this section. . . .

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *


(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:

*   *   *


(g) Final disciplinary action by any . . . licensed hospital or medical staff of such hospital in this or any other state . . . including, but not limited to, any removal, suspension, limitation, or restriction of the person’s license or staff or hospital privileges, failure to renew such privileges or license for cause, or other final disciplinary action, if the action was in any way related to unprofessional conduct, professional incompetence, malpractice or any other violation of any provision of this chapter;


(h) . . . prescribing . . . any drug, controlled substance or other treatment . . . for other than medically accepted therapeutic or experimental or investigative purposes duly authorized by a state or federal agency, or not in the course of professional practice, or not in good faith to relieve pain and suffering, or not to cure an ailment, physical infirmity or disease, except as authorized in section 334.104;
*   *   *


(13) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

The Board’s amended answer cites, as a factual predicate for its cause to grant Trueblood a probated license, the responses she made on April 17, 2009, to questions asked by the Board’s licensure committee regarding her drug use history.

Trueblood admitted that she was suspended from her medical residency program twice due to her writing false prescriptions for controlled substances for herself, and that the second time she had to apply for readmission.  We agree with the Board that this was a “final disciplinary action . . . related to unprofessional conduct.”  There is cause to probate her license pursuant to § 334.100.2(4)(g).

Trueblood also admitted that she wrote prescriptions for herself to feed her addiction to opiates, and not for a therapeutic purpose.  There is cause to probate her license pursuant to § 334.100.2(4)(h).


Although the Board’s amended answer cites § 334.100.2(13) as cause to issue Trueblood a probated license, it did not specify which of the drug laws she violated until it filed its brief, when it cited § 195.070.  That statute provides:

1.  A physician . . . in good faith and in the course of his or her professional practice only, may prescribe, administer, and dispense controlled substances . . . .
*   *   *

5.  An individual practitioner shall not prescribe or dispense a controlled substance for such practitioner’s personal use except in a medical emergency.

We do not find discipline for uncharged conduct.
  Normally, we would require the Board’s answer to not just cite § 334.100.2(13), but also the specific drug law or regulation that was violated.  However, Trueblood was arrested in 2006 for writing a fraudulent prescription.  She 
had adequate notice that her license could be subject to probation for violation of the drug laws of this state.  The Board had cause to probate her license pursuant to § 334.100.2(13).

However, we do not find cause under § 334.100.2(4) – misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter.  In its amended answer, the Board cites § 334.100.2(4)(g) and (h), but not subsection (4) alone, as it has done in other complaints.  Trueblood was on notice that the Board cited the former subsections, with their specific causes for discipline, as cause to probate her license, but she was not on notice that the Board would also argue the broader causes contained in subsection (4).  Because we do not find discipline for uncharged conduct, we do not find cause for the Board to probate Trueblood’s license pursuant to § 334.100.2(4).  
Good Moral Character


In its amended answer filed eight days before the hearing, the Board changed its answer to Trueblood’s allegation that she possessed good moral character from “admit” to “deny.”  Much of the Board’s written argument focuses on this issue.


Good moral character is a prerequisite for licensure pursuant to § 334.031.
  In its answer to Trueblood’s request for admissions, the Board admitted that “Dr. Trueblood has demonstrated all elements required for licensure under § 334.031.1, RSMo.”  A party must ask to withdraw or amend the admissions or they will be deemed admitted.
  The Board did not seek to withdraw this admission.  


Even if we consider that the Board withdrew this admission through its amended answer, we still decide this issue in Trueblood’s favor.  Without question, Trueblood’s history includes 
many incidents that could be evidence of bad moral character.  During the course of her active addiction, she told many lies and repeatedly broke the law.  However, Culle Vande Garde, Trueblood’s counselor, is a certified addictions counselor in addition to being a licensed clinical social worker.  She testified on this point:
Q:  Is someone in active addiction prone to lying about it?

A:  Absolutely.

Q:  Is that in your mind a moral issue or is it a symptom of the disease?

A:  It’s a symptom of the disease.

Q:  Explain that.

A:  Well, the lying basically goes hand in hand with, you know, as the tolerance increases, you know, addiction thrives on secrecy and it thrives on shame.  So in order to protect that addiction, they will basically go to any lengths.  That’s going to include the lying as part of it.[
]

Judy Janes of KMAP testified to the same effect:

Q:  Well, the testimony in this case by Dr. Trueblood herself was that she lied to you.  Do you not recall that?

A:  Well, I don’t think that’s particularly unusual with addicts.  I think I see that as symptomatic of a disease.

*   *   *

Q:  You said that you weren’t surprised about lying because it is indicative of the disease.  Do you mean indicative of people who are actively in addiction?

A:  Yes.  People who are in recovery generally get considerably more honest; but during the active phase of the disease, it’s not at all unusual because of their own denial and I don’t know if you want me to go into a lengthy explanation of what denial is, but that’s not at all uncommon that they would not be honest with us about that.  That’s why we do the drug screening.

Q:  Her lying wasn’t a result of any sort of moral ineptness in herself, but it was a result of the disease process and her addiction?

A:  Right, that’s how we see it, yes.[
]
We find Janes’ and Vande Garde’s testimony credible and convincing, and the Board presented no evidence to counter this point.  Moreover, Trueblood testified at length to the changes she has made in her life while in active recovery, including that she is very open with her husband, parents, and children about her addiction.  “I don’t have to be afraid of secrets any more because I don’t have any.  It’s all out there.”
  At the hearing, she was forthcoming about her behaviors while she was in active addiction.  

The Board did not carry its burden to show that Trueblood lacks good moral character.
Rehabilitation


In determining whether a licensee has been rehabilitated, we consider a number of factors, including:  the nature and seriousness of the original conduct, the nature of the crimes pled guilty to, the relationship of the offenses to the profession for which licensure is sought, the date of the conduct and guilty pleas, the conduct of the applicant since then and since any release from imprisonment or probation, the applicant's reputation in the community, and any other evidence relating to the extent to which the applicant has repented and been rehabilitated.
  
Trueblood’s conduct during the time of her active addiction was very serious and it was directly related to the practice of medicine.  These factors weigh against granting her an unrestricted license.


However, Trueblood’s conduct since November 2006 has demonstrated extensive rehabilitation.  Trueblood herself demonstrated great honesty and self awareness, both at the 
hearing and in the documents she submitted to the Board.  She did not try to “sugar coat” her past behavior.


Trueblood works at her recovery every day.  She testified at length about her recovery-related activities and submitted into evidence a calendar of a typical month showing the various activities she engages in, such as church, AA meetings, therapy, and MPHP meetings.  Through MPHP and KMAP, she is monitored and is subject to random drug testing.  All of her drug screens have been clean.  She has learned what she must do to stay sober:

Probably the biggest lesson that I’ve learned between where I am now and where I was when the relapse started was that I know what I need to do to stay sober and I know that if I am not vigilant about my program that a relapse is a potential.  Not only would that have severe consequences for any professional goals that I have for myself, the biggest thing is for me, myself and for my family.  I know what not to do.  You know, before I got busy, I stopped going to meetings, I didn’t talk to my sponsor any more.  I stopped going to counseling.  I did not respect the power my disease has . . . I just have a much healthier respect for the power of my addiction, and I didn’t have that before.[
]

Trueblood also testified to the major changes in her life – “emotionally, mentally, professionally, religiously”
 – over the past four years.  In particular she said there “aren’t any secrets any more”
 and testified to the many support systems she has now that she did not have before.  


Several witnesses testified on behalf of Trueblood:  three from MPHP, one from KMAP, and Trueblood’s own therapist.  Their testimony on her behalf was enthusiastic and unequivocal.  Dr. George Heymach, the regional medical director/ coordinator for MPHP in western Missouri, stated that he was “totally convinced that she is sober, compliant, and dedicated to her 
sobriety.”
  All of them testified to the same point, as well as to Trueblood’s enthusiasm for recovery.  


The Board argues that Trueblood has not demonstrated sufficient rehabilitation to be granted an unrestricted license.  It cites this Commission’s decision in Huddlestonsmith v. State Bd. of Regis. for the Healing Arts, No. 99-2767 HA, as support for this position.  In that case, we found insufficient evidence of rehabilitation in the case of a physician who had pled guilty to a charge of stealing by deceit as a result of writing a prescription for a person with insurance that was intended for the use of another person who lacked insurance.  Huddlestonsmith had also violated Missouri’s drug laws when visiting Missouri for an extended period of time by writing many prescriptions for friends and family members, including prescriptions for controlled substances, when he was licensed in California, but had not registered with the Missouri Department of Health.  He had also smoked marijuana on a regular basis up until November 1998, but had stopped at that time.  Our decision was rendered on August 6, 2001.


The Board notes that in Huddlestonsmith, we found that personal use of controlled substances and writing false prescriptions are both serious and directly related to the duties of a physician.  We agree.  Huddlestonsmith’s conduct related to drug abuse was two and a half years prior, and his conduct relating to the single false prescription was three years prior to our decision.   Trueblood’s conduct, arguably more serious and certainly more extensive, occurred over a period of time that ended nearly four years ago – a similar time frame – and only two and a half years before she appeared before the Board.  The cases are comparable in these ways.


But there the similarity ends.  Trueblood presented far more evidence of rehabilitation than did Huddlestonsmith.  Although temporal closeness of the conduct underlying the cause for discipline or probation is one factor in determining rehabilitation, it is not the only factor.  
Trueblood presented extensive evidence that she has changed her life and dedicated it to sobriety.


Case law also informs us that an applicant or licensee who wishes to prove rehabilitation must acknowledge his or her past crimes or misconduct and embrace a new moral code.
 The Board also argues that Trueblood has not embraced a “new moral code” because the crux of her case is that she cannot find income-producing employment as a physician while her license is on probation.  “Dr. Trueblood’s desire to find the income of her choosing is not compelling.”
  However, the evidence is clear that the inability to become board certified is a very significant obstacle to Trueblood working as a physician for any amount of compensation.  Anyone who completes medical school and residency has made a large investment, financially and otherwise, in becoming able to practice medicine.  Furthermore, Trueblood pays about $8,000 per year for her therapy, membership in KMAP and MPHP, and her drug screens.  In the real world, most people need gainful employment, not to live a life of luxury, but simply to earn their daily bread.  The Board’s argument on this point is specious.  

Discretion


Trueblood alleges that the Board abused its discretion when it placed her license on probation for five years.  At the hearing, the Board asked “for a specific finding from the Commission whether or not the Board did, in fact, abuse its discretion in issuing Dr. Trueblood a probated license, up or down, yes or no.”
  However, there seems to be little point to making this determination.  The purpose of this review is not to judge the Board’s conduct, but to remake its decision based on the record in front of us.  As the court stated in Missouri Real Estate Appraisers Comm'n v. Funk, 306 S.W.3d 101, 105 (Mo.App.W.D.,2010):
Though the issue of whether Funk demonstrated competence and knowledge in his commercial appraisals was the rationale for the denial of his general real estate appraiser's certification by the MREAC, the scope of the AHC's hearing was not restricted to this issue. Instead, the AHC was entitled to conduct a fresh inquiry into whether Funk was deserving of certification, based upon the entire record of relevant admitted evidence pertaining to certification [emphasis added].  Dep't of Soc. Servs., Div. of Med. Servs. v. Senior Citizens Nursing Home Dist. of Ray County, 224 S.W.3d 1, 15 (Mo.App. W.D.2007) (“The commission actually steps into the department's shoes and becomes the department in remaking the department's decision.  This includes the exercise of any discretion that the department would exercise.”).  Thus, the inquiry of the AHC was whether, at the time of the AHC hearing, Funk met the requirements for general real estate appraisal certification as outlined in sections 339.511.3 and 339.535 [footnotes omitted].

We follow the direction of the court of appeals and define our task as determining whether, at the time of the hearing, Trueblood met the requirements for an unrestricted medical license.  We note that since Trueblood’s hearing in front of the Board in April 2009, she has experienced another 16 months of sobriety and active engagement with recovery.  She has entered into a five-year contract with MPHP that imposes many of the same terms as the Board’s probation.  If she ceases to abide by those terms, MPHP will inform the Board and it may take action against her license at that time.

The primary purpose of professional licensing is to protect the public.
  Given the evidence we have previously discussed, we believe that the public will be adequately protected if Trueblood is granted an unrestricted license.  We are mindful that granting Trueblood an unrestricted license carries some risk, but Trueblood is equally aware of this:
I mean if you’re asking me for a guarantee, I’d be lying to you if I said that I could promise you beyond a shadow of a doubt there were [sic] never be a problem.  What I can promise is I know exactly what I have to do in order to maintain my sobriety.  My 
sobriety is more important to me than anything, than any license, because I would lose everything if I lost that.  And at that point my family, my health would be – the license would be the least of my concerns.  I don’t know how to impress, and maybe I can’t, upon everyone how different I am now versus who I was four years ago and why that is so different.[
]
It is this honesty, self awareness, and commitment to sobriety that convinces us that Trueblood may practice medicine without posing a danger to the public.

Summary


We modify the terms of Trueblood’s license.  Her probation shall run from May 11, 2009, through August 10, 2010.  Effective August 11, 2010, we grant her an unrestricted license.

SO ORDERED on August 11, 2010.


________________________________



KAREN A. WINN
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