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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Jeffrey L. Troutt filed a complaint on June 26, 1998, seeking this Commission’s redetermination of the Director of Public Safety’s (Director) decision to deny Troutt’s application for peace officer certification.  Troutt argues that he should be certified despite receiving a conviction on his plea of guilty to misdemeanor stealing more than twelve years ago.


This Commission convened a hearing on the complaint on December 10, 1999.  Kenneth C. McManaman of O’Loughlin, O’Loughlin & McManaman, L.C., represented Troutt.  Assistant Attorney General Wade Thomas represented the Director.  The matter became ready for our decision on April 12, 2000, when the last written argument was due.

Findings of Fact

1. Troutt was born on July 15, 1959.  He graduated from high school in 1978 and was trained as a truck driver.

2. On the evening of February 12, 1987, Troutt and his friend, Scott Daugherty, consumed alcohol.  At midnight, Troutt and Daugherty went to the Kenett Country Club and drove golf carts around for fun.  Their driving caused damage to tires on the golf carts.  They proceeded to the airport and entered an open hanger.  They took sunglasses, a flight plan, a bag, and three headsets from an airplane.  The items were worth $945.  After they drove away from the airport, the police arrested them. 

3. Troutt was charged with felony stealing in the Circuit Court of Dunklin County.  On, April 28, 1987, Troutt was convicted on his plea of guilty to a reduced charge of misdemeanor stealing.  The court sentenced Troutt to serve 90 days of imprisonment in the county jail.  The court suspended the execution of the sentence, except for six weekends in the county jail, and placed Troutt on two years of unsupervised probation.

4. Troutt served six weekends in the county jail and completed the two years of unsupervised probation.  Troutt paid restitution for the damage he caused to the golf cart tires.

5. On January 16, 1988, Joe Williams and another individual asked Troutt for a ride in Troutt’s vehicle.  Troutt drove them at their request to an area near an old skating rink.  Williams recovered beer out of the bushes and put it in the vehicle.  Troutt did not know that the beer placed in his vehicle was stolen.  Williams left two six-packs of beer in Troutt’s vehicle.  Troutt found out later that evening that the beer was stolen, and he gave the two six-packs of beer to his brother.  On the following day, Troutt was arrested.

6. Troutt was charged with receiving stolen property in the Circuit Court of Dunklin County.  On, April 29, 1988, Troutt pled of guilty to receiving stolen property.  The court 

suspended the imposition of sentence and placed Troutt on unsupervised probation for two years,
 which he completed. 

7. Troutt quit drinking in 1991.

8. On January 19, 1996, Troutt began working as a security officer for the Casino Aztar in Caruthersville, Missouri.  His duty was to protect the assets of the casino, and he was responsible for $8,000 to $10,000 at a time.  His rate of pay was $7.45 per hour.  Troutt was well respected by the other security officers and local law enforcement officers with whom he worked.   

9. Troutt worked for two years at the casino.  He quit his job to pursue a career in law enforcement.  When he applied to the law enforcement academy located at Southeast Missouri State University, Troutt did not disclose to school officials that he previously pled guilty to two misdemeanors.  

10. Troutt was accepted into the academy and began attended training in September 1997.

11. Troutt applied for peace officer certification.  After four months at the academy, Troutt was notified that there was a problem with his certification. 

12. Troutt completed academy training, including 450 hours of training, in April 1998.  He had perfect attendance at the academy, and his test scores averaged 83%.  He paid a total of approximately $2,000 for the academy training.

13. On June 2, 1999, the Director notified Troutt that his application for peace officer certification was denied. 

14. Troutt regrets the incidents that occurred more than twelve years ago resulting in his guilty pleas.  Troutt has changed his life and has established a reputation of honesty, integrity, and good moral character in his community.  Troutt became married in October of 1999 and subsequently adopted his wife’s son.

Conclusions of Law


We have jurisdiction to hear Troutt’s complaint.  Sections 590.135.5 and 621.045, RSMo Supp. 1999.
  Troutt has the burden to show that he is entitled to certification.  Section 621.120.  Section 590.110.1 provides that no public law enforcement agency shall appoint any person as a peace officer unless that person is certified by the Director or unless the agency appoints a person on a probationary basis and takes all necessary steps, within one year of appointment, to qualify the employee for certification.  


We exercise the same authority that has been granted to the Director.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Therefore, we simply decide the application de novo.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.

I.  Conviction


The Director alleges that Troutt should not be certified as a peace officer because pursuant to section 590.135.2(2), he has been convicted of a misdemeanor involving moral 

turpitude.
  Troutt admits that he was convicted of a misdemeanor, but denies that the misdemeanor involved moral turpitude.  Section 590.135.2(2) provides: 

2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers . . . for the following:

*   *   *

(2) Conviction of a misdemeanor involving moral turpitude[.]


In order for section 590.135.2(2) to apply to Troutt, there must first be a “conviction.”  Although a suspended execution of sentence (SES) results in a conviction, a suspended imposition of sentence (SIS) does not.  Yale v. City of Independence, 846 S.W.2d 193, 194-96 (Mo. banc 1993).  The difference between the two is that a sentence is imposed in an SES.  Id.  


The record shows that Troutt was convicted of misdemeanor stealing, but was not convicted of receiving stolen property.  A sentence was not imposed for receiving stolen property.  A sentence was imposed for misdemeanor stealing, and the execution of the sentence was suspended, except for six weekends in the county jail.  With respect to misdemeanor stealing, Troutt received an SES, which is a conviction.  


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).


Stealing is an offense that violates the duty owed to another person or to society in general.  Stealing is an offense that involves moral turpitude.  Therefore, we conclude that Troutt was convicted of a misdemeanor involving moral turpitude under section 590.135.2(2).

II.  Rehabilitation


Troutt claims that he has rehabilitated himself since entering his guilty pleas.  The word “may” in section 590.135.2 means discretion, not a mandate.  Finch, 514 S.W.2d at 614.  The discretion is now ours.  Id. at 614-15.  Unless the statutes on certification provide otherwise, the fact of bad conduct and a guilty plea cannot preclude applicants from demonstrating that they have rehabilitated themselves.  State Bd. of Regis’n for the Healing Arts v. De Vore, 

517 S.W.2d 480, 484 (Mo. App., K.C.D. 1974).  Therefore, we consider the nature and seriousness of the original conduct that gave rise to the charge and guilty plea, the nature of the crime pleaded to and its relationship to the profession for which certification is sought, the date of the conduct and guilty plea, the conduct of the applicant since then and since any release from imprisonment or probation, the applicant’s reputation in the community, and any other evidence relating to the extent to which the applicant has repented and been rehabilitated.  Id.; Newman v. Director of Department of Public Safety, No. 95-002538 PO (Mo. Admin Hearing Comm’n Mar. 21, 1996).

 
Our findings show that Troutt regrets his conduct that occurred over twelve years ago and led to his guilty pleas.  Troutt admits to his wrongdoing and expresses genuine remorse for his conduct.  Troutt completed the periods of probation and has instituted significant changes in his life.  He worked as a security officer for two years and established a good reputation in his community.  He successfully completed the academy training with perfect attendance.  He stopped drinking more than eight years ago.  He became married and adopted a child.  


Troutt provided the following evidence of his rehabilitation, his reputation in the community, and his fitness to be a peace officer:  


Officer Albert Fisher of the Hayti Municipal Police Department testified that he was Troutt’s supervisor in the security department at the casino and later attended the academy with Troutt.  Officer Fisher testified that Troutt was a good security officer, has a good reputation in the community, and is reliable and honest. 


Officer James Beaver of the Hayti Municipal Police Department testified that he worked with Troutt in the security department at the casino.  Officer Beaver testified that Troutt was a good security officer, conducted his work as a professional, and has a good reputation in the community.


Troutt provided the following affidavits, to which the Director did not object, at the hearing:


An affidavit from Professor Michael Brown, Director of the Southeast Missouri State University Law Enforcement Academy, indicates that Troutt’s demeanor at the academy was exemplary, he was always respectful of the academy staff, he had a positive attitude, he worked well with others, he worked hard, and he never caused any disciplinary problems.  Professor Brown indicates that Troutt is a person of good character, honesty and integrity, and would be an excellent law enforcement officer. 


An affidavit from Instructor Lawrence Fleming, Sergeant with the Southeast Missouri State University Police Department and adjunct instructor with the Southeast Missouri State University Law Enforcement Academy, indicates that Troutt participated in the academy in an exemplary manner, took the academy very seriously, and set a good example for his peers.  Sergeant Fleming indicated that Troutt is a person of good character, honesty and integrity, and would be an excellent law enforcement officer.


An affidavit from Chris Silman, Fire Inspector for the Missouri Division of Fire Safety,  indicates that Troutt is a person of good character, honesty, and integrity.  Inspector Silman states that Troutt has a good reputation in the community and would be an excellent law enforcement officer.


An affidavit from Officer Charles Sisk, retired sergeant of the Missouri State Highway Patrol, states that when he was assigned as a gaming commission officer at Casino Aztar, he worked with Troutt.  Officer Sisk states that Troutt always did his job as a security officer in a professional manner, that Troutt has a good reputation in the community, and that Troutt would make an excellent law enforcement officer.


An affidavit from Officer Donald Hanner of the Caruthersville Police Department states that Troutt is a person of good character, honesty and integrity, and would be an excellent law enforcement officer.  Officer Hanner indicates that Troutt has proven himself as a person who would be a good officer and an asset to any department.


An affidavit from Debbie Silman, Deputy Juvenile Officer of New Madrid County, states that she attended the academy with Troutt.  Sillman indicates that Troutt is a person of good character, honesty and integrity, and would be an excellent law enforcement officer. 


An affidavit from Officer Tony Jones of the Caruthersville Police Department states that Troutt is a person of good character, honesty and integrity, and would be an excellent law enforcement officer.  Officer Jones indicates that Troutt has made restitution for his actions in 1987 and has not been in any trouble since completing his probation.


Troutt has carried his burden of proof to establish that he has rehabilitated his life since the conduct that occurred more than twelve years ago.  Troutt provided overwhelming evidence of the change in his life and his good reputation in the community.  The Director has not rebutted 

any of that evidence.  Therefore, we conclude that Troutt has been rehabilitated and should be certified as a peace officer.  Pursuant to section 621.120, we order the Director to issue peace officer certification to Troutt.


SO ORDERED on April 28, 2000.



_______________________________



WILLARD C. REINE



Commissioner

�Official records of a suspended imposition of sentence (SIS) are closed to this Commission after the probation is successfully completed, even though the records are open to the Department of Public Safety.  Section 610.105, RSMo Supp. 1999; section 610.120.1, RSMo 1994.  However, Troutt presented substantial testimony concerning the SIS and the underlying incident.  Although other licensing statutes provide for the use of a misdemeanor SIS as a basis for discipline, Chapter 590 does not.


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�The Director’s answer alleges that Troutt engaged in gross misconduct indicating an inability to function as a peace officer.  However, the Director did not address that issue in his brief; therefore, we deem it abandoned.
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