Before the

Administrative Hearing Commission

State of Missouri

TRIGYN TECHNOLOGIES, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 03-0391 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the petition of Trigyn Technologies, Inc. (Trigyn) because we have no authority to hear it.

Procedure


On March 21, 2003, Trigyn filed a petition appealing the Director of Revenue’s (Director) final decision assessing withholding tax, interest, and additions to tax for the April 2002 tax period.  


On March 31, 2003, the Director filed a motion, with supporting exhibits, to dismiss the petition.  The Director argues that Trigyn did not file its petition in time.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if any party establishes facts that are not disputed and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Trigyn until April 22, 2003, to respond to the motion, but it did not respond.  The following facts are not disputed.

Findings of Fact

1. On January 30, 2003, the Director mailed to Trigyn a final decision on its withholding tax liability for the April 2002 tax period.  

2. On March 21, 2003, this Commission received Trigyn’s petition appealing the Director’s final decision.  Trigyn mailed its petition by first class mail.

3. March 21, 2003, is more than 30 days past January 30, 2003. 

Conclusions of Law


Section 621.050
 provides that we have jurisdiction to hear a petition from the Director’s decision, but requires that such petition be filed “within thirty days after the decision of the director is placed in the United States mail[.]”  Trigyn did not meet the deadline because the petition was not “filed” until we received it.  Section 621.205.


In the petition, Trigyn’s financial controller admits that the petition was late due to an oversight.  The financial controller indicates that he did not receive a copy of the notice of deficiency dated October 31, 2002.  The controller requests a copy of the notice of deficiency and an opportunity to respond to it.
  Nothing prevents the Director from continuing a dialogue with Trigyn to determine the amounts actually due for April 2002 and collecting only those amounts. 


However, this Commission has no jurisdiction to hear a petition filed outside the statutory time limit.  Community Federal Savings & Loan Association v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988).  Therefore, we grant the motion and dismiss the petition.   


SO ORDERED on May 15, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





�Section 143.611.3 requires the Director to send the notice of deficiency by certified or registered mail.  If the Director fails to do so, the validity of the Director’s final decision would be at issue.  However, because Trigyn admitted that its appeal was filed beyond the statutory deadline, we do not reach that issue. 
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