Before the

Administrative Hearing Commission

State of Missouri

FRANCESCO TRICAMO,
)


)



Petitioner,
)




)


vs.

)

No.  10-1935 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Francesco Tricamo is not entitled to a refund of use tax paid on the purchase of his motorcycle. 
Procedure


On October 13, 2010, Tricamo filed a complaint challenging the final decision of the Director of Revenue (“Director”) denying his refund claim.  The Director filed an answer on November 4, 2010.  We held a hearing on March 31, 2011.  Tricamo represented himself.  The Director was represented by Legal Counsel Thomas A. Houdek.  The matter became ready for our decision when the transcript was filed on March 31, 2011.
Findings of Fact

1. On June 6, 2010, Tricamo sold a 1990 Harley Davidson sidecar for $4,350.00.  
2. On August 5, 2010, Tricamo purchased a 2007 Harley Davidson motorcycle for $26,500.  Tricamo traded in two other Harley Davidson motorcycles for this purchase and received $12,500 for the two motorcycles. 
3. On August 30, 2010, Tricamo applied for a Missouri title and vehicle registration for the 2007 Harley Davidson.  Tricamo received a credit of $16,850 for the sale of the 1990 Harley Davidson sidecar and the two motorcycles traded in on his purchase of the 2007 Harley Davidson motorcycle.  He paid $407.71 in state use tax and $357.05 in local tax on the net purchase price of $9,650 for the 2007 Harley Davidson. 
4. On September 27, 2010, Tricamo sold a 1989 Harley Davidson motorcycle for $8,750.

5. On September 30, 2010, Tricamo filed a refund claim with the Director.

6.  On October 1, 2010, the Director issued a final decision denying the refund claim.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  

Section 144.025.1
 provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged . . . .  This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, 
trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added). 


Tricamo argues that he should be allowed credit for the subsequent sale of the 1989 Harley Davidson motorcycle against the purchase of the 2007 Harley Davidson motorcycle.  Tax credits and exemptions from taxation are construed strictly against the taxpayer, and any doubt or ambiguity is resolved against the taxpayer.
  The statute applies if the owner purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within 180 days before or after the date of sale of “the original article.”  The reference to “the original article” indicates that there can be only one.
  We must apply the law as written,
 and we are not authorized to make exceptions.

Tricamo already received a credit for the sale of the 1990 Harley Davidson sidecar and for the other two motorcycles traded in on the purchase the 2007 Harley Davidson motorcycle.  He is not entitled to any additional credit for the subsequent sale.  Tricamo cannot now restructure the transaction after the fact to receive a greater credit than he originally sought and received.  
Summary

 Tricamo is not entitled to a refund of tax.    

SO ORDERED on May 26, 2011.


__________________________________
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