Before the

Administrative Hearing Commission

State of Missouri

TRIANGLE RAINBOW, INC.,
) 

d/b/a ECLECTICS,
)



)



Petitioner,
)




)


vs.

)

No. 02-1709 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Triangle Rainbow, Inc., d/b/a Eclectics (“Eclectics”) is liable for sales tax as the Director of Revenue assessed for December 1999 through August 2002, plus interest.   Eclectics is also liable for the lien filing fee of $9 each for the months of May and June 2002.   

Procedure, Additional Evidence, and Motion to Dismiss

Eclectics filed a complaint on November 4, 2002, enclosing copies of audit workpapers and amnesty notices.  

This Commission convened a hearing on the complaint on September 9, 2004.  Kylar M. Broadus represented Eclectics.  Senior Counsel Roger Freudenberg represented the Director.  After the transcript was filed, the parties submitted written arguments.

On March 9, 2005, we issued an order reopening the record for additional documentation or other evidence regarding the assessments and/or closing of the audit.  On March 18, 2005, the 
Director filed an affidavit and copies of assessments and balance due notices.  On April 11, 2005, Eclectics filed an objection to the Director’s evidence and a motion to dismiss.  The Director filed a response on April 25, 2005.  

Eclectics asserts that the Director failed to provide it with a notice of final assessment prior to hearing and that it has a right to informal review before the Director.  It is unclear to us why Eclectics would not have had notice of the final assessments prior to the hearing, as the latest of these assessments were dated February 7, 2003, and the hearing was held on September 9, 2004.  If we dismissed the appeal, as Eclectics requests, it would have no recourse at all, as the time for Eclectics to appeal, or even to request an informal review, § 144.240.2,
 has now passed.  


Eclectics argues that it did not have the opportunity to cross-examine the Director’s witnesses as to the amount of the taxes owed.  Eclectics has the burden in this proceeding to prove that it is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Eclectics had every opportunity to conduct discovery in this case and to cross-examine the Director’s witnesses at the hearing.  We overrule Eclectics’ objection to the Director’s evidence, and we deny Eclectics’ motion to dismiss.  

Findings of Fact 
Eclectics’ Business

1.  Eclectics owns and operates adult entertainment retail establishments in the cities of Columbia and Kirksville, Missouri, that are open to the public. 

2.  Eclectics sells and rents adult videos.
  Eclectics also sells lingerie, toys, gifts, cards, and magazines.  


3.  The Columbia store has ten video arcades, but only nine of them have been in operation for the past couple of years.  The Kirksville store does not have video arcades.  The arcades are private booths where customers can watch videos.  The videos operate on quarters or dollar bills at the rate of 60 seconds per quarter.  


4.  The arcades are run from a central computer.  The customer pushes a button to select a video, and the computer transmits the video to the screen in that booth.  Eclectics purchased the equipment that runs the arcades from a company in Chicago.  Eclectics paid a Missouri contractor to build the arcades.  Eclectics paid sales/use tax on its purchases of the components of the arcades and on the equipment used in the viewing booths.    


5.  Eclectics purchases the videos from a wholesaler.  Eclectics does not pay sales tax on its purchases of videos.  


6.  The videos that are used in the arcades have been rented out for at least a year or two before they are put in the arcades.  They are placed in the arcades for seven days and are then placed on the shelf to be sold.


7.  Eclectics charges sales tax when the videos are rented out to customers and when they are sold to customers, including when they are sold after use in the arcades.  


8.  Eclectics does not charge or remit sales tax on the viewing in the arcades.   
Audit, Assessments and Notices


9.  The Director conducted a sales tax audit of Eclectics for tax periods from December 1999 through August 2002.  The Director began the audit on May 13, 2002, and completed it on December 18, 2002.  The auditor concluded that Eclectics is liable for sales tax on the proceeds from the arcades.  The auditor also made adjustments to Eclectics’ sales for some periods.  Eclectics had not filed sales tax returns for May, June, or August 2002.  


10.  The Director issued final decisions assessing estimated sales tax of $2,468.86 and additions of $617.26, plus interest, against Eclectics for each of the following periods:  


Period
Date of Assessment

May 2002
August 23, 2002


June 2002
October 11, 2002


August 2002
December 3, 2002


11.  Pursuant to the audit, the Director issued final decisions on February 7, 2003, assessing sales tax against Eclectics as follows, plus interest:  

Period
Tax

December 1999
$803.57


January 2000
$826.45


February 2000
$823.68


March 2000
$767.81


April 2000
$940.98


May 2000
$1,132.25


June 2000
$781.53


July 2000
$801.33


August 2000
$743.41


September 2000
$820.61


October 2000
$754.71


November 2000
$839.02


December 2000
$518.98


January 2001
$926.34


February 2001
$1,065.27


March 2001
$1,094.55


April 2001
$928.82


May 2001
$1,014.04


June 2001
$639.40


July 2001
$736.41


August 2001
$712.22


September 2001
$731.49


October 2001
$644.57


November 2001
$613.00


December 2001
$486.92


January 2002
$522.60


February 2002
$448.09


March 2002
$611.88


April 2002
$477.59


July 2002
$620.56


12.  On February 7, 2003, the Director issued notices of “Sales Tax Balance Due,” plus interest, for the following periods, based on actual figures, having previously issued final decisions based on estimates as described in Finding 10:  


Period
Tax

May 2002
$2,410.20


June 2002
$2,011.39


August 2002
$2,421.54

The Director also assessed lien filing fees of $9 each for May and June 2002.  

Conclusions of Law 
I.  Jurisdiction 


This Commission must examine its jurisdiction in every case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  This case arises in an unusual procedural posture because Eclectics filed the appeal on November 4, 2002, before the final decisions were issued for most of the periods in question.  We note that neither party made clear what action of the Director was being appealed in this proceeding.  We had to reopen the record after the hearing to exercise our duty to make findings of fact.  Section 536.090. 


Section 621.050.1 provides: 

Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier.  

As to sales tax final decisions, § 144.261 specifically allows sixty days for the taxpayer to appeal. 


The Director asserts that the complaint is timely as to the June 2002 tax period, premature as to tax periods from December 1999 through April 2002 and July and August 2002, and untimely as to the May 2002 tax period.  The Director asserts that she raises no objection as to the prematurely or untimely filed periods.  


Eclectics filed its complaint on November 4, 2002, based on the Director’s audit workpapers.  The Director issued final decisions for December 1999 through April 2002 and July 2002 on February 7, 2003.  The Director also issued a final decision for August 2002 on December 3, 2002.  We agree that we have jurisdiction over the appeal for these periods even though the complaint was premature.  Eclectics met the time deadline because it filed the complaint before the final decisions were issued.  It would be ridiculous to dismiss the complaint and require Eclectics to file another appeal, especially now that the parties have gone through the hearing and briefing process and the time deadline for filing an appeal has now expired.  


As to the June 2002 tax period, the Director issued a final decision on October 11, 2002, and Eclectics appealed on November 4, 2002.  The appeal is timely as to that assessment.  


As to the May 2002 tax period, the Director issued a final decision on August 23, 2002, and a notice of “Sales Tax Balance Due” on February 7, 2003.  Meanwhile, Eclectics appealed to this Commission on November 4, 2002.  We would usually be reluctant to conclude that a sales tax appeal is timely even though no appeal is filed within 60 days after the final decision.  In this case, however, the Director issued the final decision while an audit was still pending.  The reason for this is not clear.  The taxpayer also appealed while the audit was still pending, and the Director subsequently issued a notice of “Sales Tax Balance Due” for that period.  Under these 
circumstances, we conclude that we have jurisdiction over Eclectics’ appeal as to the May 2002 tax period.  

In summary, we conclude that we have jurisdiction over Eclectics’ appeal for sales tax periods December 1999 through August 2002.   

II.  Sales Tax Liability

Section 144.020.1 imposes a tax upon:  

all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable services at retail in this state.  The rate of tax shall be as follows:  
*   *   *


(2) A tax equivalent to four percent of the amount paid for admissions and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events; 
*   *   *


(8) A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property. . . . 
The Director asserts that the viewing of videos in the booths is taxable under § 144.020.1(2) as fees paid to or in a place of amusement.  Eclectics argues that it is not subject to sales tax on the video viewing because it paid sales tax on the components of the arcades and on its video sales and rentals.  


Eclectics relies on § 144.020.1(8), and argues that it is exempt from sales tax on the video arcade receipts because sales tax is collected when the videos are rented and sold to customers.  
However, § 144.020.1(8) is expressly inapplicable because Eclectics did not pay sales tax when it purchased the videos.  Section 144.020.1(8) provides that the lessor shall not collect tax on its rental receipts from the property if the lessor purchased the property under the conditions of a “sale at retail” and paid sales tax on the property at the time of that purchase.  Eclectics did not pay sales tax on the video purchases.  

Eclectics cites Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526 (Mo. banc 2003), and Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), where the court held that sales tax was not due on the taxpayers’ rentals.  However, in those cases, the court applied § 144.020.1(8) because sales tax had already been paid upon the purchase of the property before it was rented.  In Six Flags, 102 S.W.3d at 526, the court held that video game machines were rented to Six Flags’ customers.  Westwood, 6 S.W.3d at 885, involved golf cart rentals.  As we have already stated, § 144.020.1(8) does not apply because Eclectics did not pay sales tax on its video purchases.


Further, we must follow Bolivar Road News, Inc. v. Director of Revenue, 13 S.W.3d 297 (Mo. banc 2000), which is directly on point.  That case also involved an adult entertainment establishment that had video booths.  The court held that the receipts from those video booths were taxable as fees paid in or to a place of amusement.  Section 144.020.1(2).  Eclectics argues that Bolivar Road News was decided before Six Flags, 102 S.W.3d at 526, and thus did not have the advantage of the court’s analysis in that case.  However, as we have already stated, the 
reasoning of Six Flags, 102 S.W.3d at 526, is inapposite here.  Under principles of stare decisis, Eighty Hundred Clayton Corp. v. Director of Revenue, 111 S.W.3d 409 (Mo. banc 2003), as well as the application of the statutes, Eclectics is subject to sales tax on its video arcade receipts.  


Eclectics relies on language from Six Flags, 102 S.W.3d at 529, where the court stated that the purpose of the sales tax is to tax property once and not at various stages in the stream of commerce.  This general policy statement, however, does not change the statutes.  Eclectics is subject to sales tax on the fees paid in or to it, as a place of amusement.  Section 144.020.1(2).  It did not pay sales tax on its purchase of the videos, nor did the Director assess tax at that stage.  

Eclectics argues that it should not be subject to sales tax on the video arcade receipts because it paid sales/use tax on the arcade components, as well as on the rentals of videos to customers and the sales of the used videos.  However, these are all separate incidents of taxation, and the sales tax on the video rentals and sales is based on the rental or sale price at that time.  The value of the used videos, on which tax is paid, is undoubtedly greatly depreciated after the videos are used.  As to the video arcade receipts, the customer is taxed not just on the rental of a video, but on the viewing of the video in the booth.  This is similar to viewing a movie in a theater, and the entertainment, amusement, and recreation are the subject of the sales tax under 
§ 144.020.1(2).  Based on plain application of the statutes, Eclectics’ video arcade receipts are subject to sales tax.  


The Director made other adjustments to Eclectics’ sales tax liability in addition to taxing the video arcade receipts.  Eclectics has offered no alternative calculations and has therefore not met its burden to show that it is not liable for sales tax as the Director assessed.  Interest applies as a matter of law.  Section 144.170.  Eclectics is also liable for the lien filing fee of $9 each for the months of May and June 2002.  Section 144.380.4.  
Summary


Eclectics is liable for sales tax as the Director assessed for December 1999 through August 2002, plus interest.  Eclectics is also liable for the lien filing fee of $9 each for the months of May and June 2002.   


SO ORDERED on August 18, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�For purposes of this decision, we use the term “videos” to include videotapes and DVDs.  


	�The parties also cite § 144.518, which provides a sales/use tax exemption for the purchase of machines or parts for machines “used in a commercial, coin-operated amusement and vending business” if sales tax is paid on the gross receipts derived from the use of such machines.  Even if Eclectics is regarded as a “coin-operated amusement and vending business” and the video players are regarded as “machines” used in such an establishment, the statute does not apply here because Eclectics paid tax on its purchases of the players and did not pay sales tax on its receipts from the use of the players.  Eclectics’ purchase records are not in evidence.  
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