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)
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)

MEMORANDUM AND ORDER


On September 24, 2001, Trans World Airlines, Inc. (TWA) filed a complaint challenging the Director of Revenue’s final decision denying its application for a use tax refund for July through September 1998.  TWA contends that its purchases of food and drink to be served to its Ambassador Club members were for resale and are therefore not subject to tax.  


On October 16, 2001, the Director filed a motion for summary determination.  TWA filed a response on November 7, 2001.  


Under our Regulation 1 CSR 15-3.450(4)(C), we must grant a motion for summary determination “if the pleadings and evidence on file show that there is no genuine issue as to any material fact and that any party is entitled to relief as a matter of law[.]”

Findings of Fact

1. TWA’s Ambassador Clubs offer complimentary coffee, tea, soft drinks, snacks and pastries to their members at Lambert-St. Louis International Airport and Kansas City International Airport.  Members must show their cards to the receptionist.  

2. To become a member of the Ambassador Club, a person must file an application and pay the appropriate fee.  

3. TWA does not collect and remit Missouri sales tax on membership fees paid for the Ambassador Club. 

4. On July 6, 2001, TWA filed an application for a use tax refund of $989.36 on its purchases of the food and drink it served at its clubs from July 1, 1998, through September 30, 1998.

5. On July 23, 2001, the Director issued a final decision denying the refund claim.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  TWA has the burden to prove its entitlement to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


TWA argues that it purchased the food and drink for resale to its Ambassador Club members.  Section 144.610.1 imposes the use tax for the privilege of storing, using or consuming tangible personal property within this state.  Section 144.605(13) excludes from the definition of “use” the sale of property in the regular course of business; thus, items purchased for resale are not subject to use tax.  Purchases for resale are likewise excluded from the definition of “sale at retail” for purposes of the sales tax.  Section 144.010(10).
 

In order to establish that property is resold, the taxpayer must establish (1) a transfer, barter or exchange (2) of the title or ownership of tangible personal property or the right to use, store or consume the same (3) for a consideration paid or to be paid.  Aladdin's Castle, Inc. v. Director of Revenue , 916 S.W.2d 196, 198 (Mo. banc 1996).  

The Director argues that this case is controlled by Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999).  In that case, Westwood Country Club purchased food and drink to be served to its members.  Under Greenbriar Hills Country Club v. Director of Revenue, 935 S.W.2d 36, 38 (Mo. banc 1996), the sales of food and drink to the country club members were not subject to sales tax because the country club was not a place that regularly sold food and drink to the public.  In Greenbriar, the court had held that because section 144.020.1(6) imposed the sales tax on meals and beverages served at eateries open to the public, those that did not regularly serve the public were excluded from taxation.  Id.  In Westwood, 

6 S.W.3d at 887, the taxpayer argued that its purchases of food and drink were not subject to sales tax because it resold the food and drink to its members.  Section 144.020 imposes the sales tax on retail sales, as well as certain services.  Section 144.010.1(10) defines a sale at retail as a transfer of title to or ownership of tangible personal property for use or consumption and not for 

resale in any form as tangible personal property, for a valuable consideration.  The court held that because Westwood’s service of food and drink were not sales at retail, the resale exclusion did not apply to its purchases of the food and drink it served.  Westwood, 6 S.W.3d at 887.  Therefore, whether property may be purchased tax-free under a claim that it is to be resold is dependent on whether the subsequent sale is a taxable transaction.  


We find that Westwood, id., is directly controlling.  Even though this case involves the use tax on TWA’s purchases of food and drink, the resale provisions of the sales tax statute and use tax statute are to be construed consistently with each other.  See House of Lloyd, Inc. v. Director of Revenue, 884 S.W.2d 271, 274 (Mo. banc 1994).  In this case, there is no sales tax on TWA’s service of food and drink because the club member does not pay a purchase price for it.  Section 144.020.1(1).  Under Westwood, 6 S.W.3d at 887, the initial purchase of the property is not excluded from sales or use tax unless the “resale” is a taxable sale. 
   Because TWA does not sell the food and drink in a taxable transaction, its purchases of food and drink are not excluded from use tax as purchases for resale.  

TWA cites McDonnell Douglas Corp. v. Director of Revenue, 945 S.W.2d 437 (Mo. banc 1997).  In that case, the court held that McDonnell Douglas was entitled to a refund of use tax that it paid on tangible personal property purchased to fulfill its contracts with the United States Government.  McDonnell Douglas claimed that the purchases were exempt from use tax because they were purchases for resale.  In Westwood, 6 S.W.3d at 887-88, the court 

distinguished McDonnell Douglas, stating that “[t]he statutory exemption for a sale to the federal government specifically classifies the sale as a ‘retail sale which the state of Missouri is prohibited from taxing pursuant to the Constitution or laws of the United States’” under section 144.030.1.  In Westwood, however, there was no “sale at retail” by the country club; thus, the resale exclusion did not apply to the club’s purchases.  6 S.W.3d at 888.  In this case, as in 

Westwood, the party serving the food and drink is not making a “sale at retail”; thus, its purchases of the food and drink are not for resale.  


We note the relatively recent decision in Kansas City Royals Baseball Corp. v. Director of Revenue, 32 S.W.3d 560 (Mo. banc 2000), where the court held that promotional items given away at Kansas City Royals games were resold.  The court stated:  

Although the promotional items are ostensibly given away, the cost of purchasing those items is factored into the price charged for each ticket of admission to a Royals game.  This is sufficient consideration to find that a resale has occurred and that the corporation, therefore, owes no use tax on the promotional items.

Id. at 563.

In the present case, arguably the cost of purchasing the food and drink is factored into the club membership fees; thus, the membership fees may be consideration for the food and drink, resulting in a “sale” of the food and drink to the club members.  However, the Royals case is distinguishable because admission to the games was subject to sales tax, whereas neither the service of food and drink nor the membership fees, in this case, is taxed.  We find that Westwood is controlling, and because the “sale” of food and drink to the club members is not taxable, TWA’s purchases of food and drink are subject to use tax.  

TWA relies on our decision in Drury Supply Co. v. Director of Revenue, No. 95-000870 RV (Mo. Admin. Hearing Comm’n Oct. 8, 1996), where we held that a hotel’s provision of items 

such as soap and shampoo to its guests qualified as purchases for resale, even though there was no direct charge for the items.  However, that case pre-dated Westwood, and is distinguishable because charges for hotel rooms are included within the definition of “sale at retail,” section 144.010(10)(e), and are subject to sales tax under section 144.020.1(6).  TWA also cites authorities where it claims there was a sale for resale even though the ultimate sale was exempt.  United States v. Benton, 975 F.2d 511 (8th Cir. 1992); Canteen Corp. v. Goldberg, 592 S.W.2d 754 (Mo. banc 1980); Regulation 12 CSR 10-3.120.  We do not find these authorities persuasive.  Westwood, as a recent statement of Missouri law, is controlling.  Benton was vacated on a writ of certiorari to the United States Supreme Court.  113 S.Ct. 2925; on remand, United States v. Lohman, 21 F.3d 844 (8th Cir. 1994).  See also United States v. Lohman, 74 F.3d 863 (8th Cir.), cert. denied, 116 S.Ct. 2549 (1996).   Further, the federal decisions do not address the issue presented here.  TWA argues that Canteen involved sales to nursing home residents, which were exempt.  Canteen actually involved purchases for resale to residents of a retirement home.  There was no indication that sales to retirement home residents were exempt; thus, the court did not address the issue that was squarely presented in Westwood.  The cited regulation, 12 CSR 10-3.120, says that purchases with food stamps and W.I.C. vouchers are not subject to sales tax; it states nothing about the taxability of the grocer who purchases the food for resale.  


We grant the Director’s motion for summary determination.  TWA is not entitled to a refund of use tax paid on its purchases of food and drink served to its Ambassador Club members.  


SO ORDERED on January 15, 2002.



________________________________



KAREN A. WINN 



Commissioner

	�For purposes of her motion, the Director concedes that TWA paid use tax on its purchases of food and drink served at the clubs.  





	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�Section 144.615(6) also contains a use tax exemption for tangible personal property held by processors, retailers, importers, manufacturers, wholesalers, or jobbers solely for resale in the regular course of business.  However, TWA does not appear to be a processor, retailer, importer, manufacturer, wholesaler, or jobber.  


	� TWA’s complaint cited our decision in J.B. Vending Co. v. Director of Revenue, No. 97-3350 RV 


(May 24, 2000), where we held that sales in employee cafeterias that were on business premises but operated by an independent food service were not made to the “public.”  As TWA now acknowledges in response to the Director’s motion, the Supreme Court of Missouri overturned that decision.   J.B. Vending Co. v. Director of Revenue, 54 S.W.3d 183 (Mo. banc 2001).  The court seemed to rely heavily on the fact that J. B. Vending, as a food service contractor, did not limit who could enter the buildings, as that decision was made by the building owners, who provided the cafeterias for their employees.  Id. at 189.  TWA, in contrast, does not expressly charge for the food and drink, thus we express no opinion as to how the court’s decision in J.B. Vending should be applied.  
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