Before the

Administrative Hearing Commission

State of Missouri

TRANS WORLD AIRLINES, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 01-0522 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On March 29, 2001, Trans World Airlines, Inc. (TWA) filed a complaint seeking a refund of local use tax for April through June 1993 and July through August 1993.  On September 20, 2001, the Director filed a motion to dismiss.  TWA filed a response and motion for “summary judgment” on October 4, 2001.  The Director filed a response to TWA’s motion on October 17, 2001.  


In Associated Industries of Missouri v. Lohman, 114 S. Ct. 1815, 1824 (1994), the United States Supreme Court declared that Missouri’s local use tax, as set forth in section 144.748, RSMo Supp. 1992, was unconstitutional in those locations where the local use tax

exceeded the local sales tax.  On April 23, 1996, upon remand, the Supreme Court of Missouri declared section 144.748 unconstitutional in its entirety.  Associated Industries of Missouri v. Director of Revenue, 918 S.W.2d 780 (Mo. banc 1996).  Soon thereafter, the legislature repealed 

section 144.748, effective May 21, 1996.  This case arises in the aftermath of Associated Industries and the repeal of section 144.748.  

Findings of Fact


1.  On or about July 30, 1996, after section 144.748 had been struck down by the Missouri Supreme Court and repealed by the legislature, TWA filed a local use tax refund claim of $38,169.24 for April 1993 through June 1993.  


2.  On or about October 30, 1996, TWA filed a local use tax refund claim of $28,860.35 for July through September 1993.  


3.  In September 1998, the Director issued final decisions denying the refund claims because they were barred by a two-year statute of limitations.  


4.  On or about December 22, 2000, TWA filed refund claims of $38,169.24 for April 

through June 1993 and $28,860.35 for July through September 1993.  The claim for April 

through June 1993 states:  

The original application for refund of 1.5% local tax was timely on 7/30/96.  The claim was denied because it was filed after 5/21/96 and subject to a 2 year statute of limitations.  This application is being re-filed based upon MO Supreme Court Case No. 82257  North Supply Co was granted a refund per the 3 year statute of limitations.   

The claim for July through September 1993 contains similar wording.  


5.  On or about January 24, 2001, the Director sent letters to TWA stating that the refund claims had already been denied in 1998.  

Conclusions of Law


The Director contends that the complaint is untimely because TWA did not appeal within sixty days of the September 1998 final decisions.  Section 621.050.1,
 which has been in effect 

since 1978, allows the right to appeal from any “finding, order, decision, assessment or additional assessment” of the Director within thirty days.  Section 144.261 provides:  

Final decisions of the director under the provisions of this chapter are reviewable by the filing of a petition with the administrative hearing commission in the manner provided in section 621.050, RSMo; except that, notwithstanding the provisions of section 621.050, RSMo, to the contrary, such petition must be filed within sixty days after the mailing or delivery of such decision, whichever is earlier.  

Prior to a 1994 amendment, the time period for appeal, as provided by section 144.261, RSMo 1986, was thirty days.  In broadening the time deadline to sixty days, the legislature extended the appeal remedy in sales/use tax cases.  


TWA did not appeal the September 1998 final decisions within sixty days.  Even if we consider the Director’s letters of January 24, 2001, as final decisions denying the re-filed refund claims, TWA did not file an appeal until March 29, 2001, which was more than sixty days later.  We have no jurisdiction to hear a petition filed out of time.  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


TWA relies on North Supply Co. v. Director of Revenue, 29 S.W.3d 378 (Mo. banc 2000), as a basis for a refund.  In that case, the court ruled that due process required that a taxpayer be allowed a reasonable time after the repeal of section 144.748 to apply for a refund.  The taxpayer argued that it was not bound by a two-year statute of limitations in bringing the refund claim.  Although North Supply certainly provides a due process remedy, the taxpayer in that case availed itself of available procedural remedies in the wake of Associated Industries  by applying to the Director for a refund, timely appealing to this Commission from the Director’s denial, and ultimately appealing to the Supreme Court.  We cannot construe North Supply as 

conferring jurisdiction on this Commission where it does not otherwise exist, because there was no timely appeal from any decision of the Director.  Refund procedures are set forth by statute.  Because statutory refund procedures are a narrow waiver of the State’s sovereign immunity, the taxpayer must precisely follow the refund procedures delineated by the statute.  Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995).  Because TWA did not file a timely appeal to this Commission either in 1998 or 2001, we have no jurisdiction over the complaint.  


Therefore, we must grant the Director’s motion and dismiss the complaint.  We deny TWA’s motion, and we cancel the hearing.  


SO ORDERED on October 23, 2001.



________________________________



KAREN A. WINN 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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