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Administrative Hearing Commission

State of Missouri

TRANS WORLD AIRLINES, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 00-2806 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On December 4, 2000, Trans World Airlines, Inc. (TWA) filed a complaint appealing the Director of Revenue’s decision denying its refund claims.  TWA argues that its purchases of complimentary food and beverages that it provides to club members are exempted from tax as sales for resale.


On February 8, 2002, the Director filed a motion for summary determination.  Our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case without a hearing if either party establishes facts that (a) the other party does not dispute and (b) entitles one party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-83 (Mo. banc 1993).  TWA responded on February 27, 2002.  The following facts are undisputed.

Findings of Fact

1. TWA operated Ambassadors Clubs at Lambert-St. Louis International Airport and Kansas City International Airport.

2. The Ambassadors Clubs offer complimentary coffee, tea, soft beverages, snacks and morning pastries (food and beverages) to its members.  One must be a member
 and provide a non-transferable membership card to gain entrance into the clubs.  To become a member, one must fill out an application and pay a fee.  A member may be accompanied by up to two guests per visit.

3. TWA does not collect or remit sales or use tax on membership fees.  TWA paid use tax on the purchases of food and beverages to serve to its members.

4. On or about October 29, 1999,
 TWA filed an application for a $1,422.31 use tax refund for the period July 1996 through December 1996.  On or about January 5, 2000, TWA filed an application for a $1,281.71 use tax refund for the period January 1997 through June 1997.  On or about August 10, 2000, TWA filed an application for a $1,332.68 use tax refund for the period July 1997 through December 1997.

5. On October 4, 2000, the Director issued a final decision denying all refund claims.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  TWA has the burden to prove that it is entitled to the refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, 

but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  Section 144.605 excludes from the definition of “use” the sale of property in the regular course of business.  Thus, items purchased for resale are not subject to use tax.  TWA paid use tax on the food and beverages it purchased to serve to the Ambassador Club members.  TWA has requested a refund of the amount paid, arguing that it purchased the food and beverages for resale to the members and should thus be entitled to the tax exemption.


The Director argues that the same facts and legal issue presented to this Commission by TWA have already been decided by the Missouri Supreme Court in Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999).  In Westwood, the court held that a private country club’s purchases of food and beverages were subject to sales tax.  Westwood had made the purchases under a resale claim and paid the sales tax on the purchases under protest.  The court noted that its decision in Greenbriar Hills Country Club v. Director of Revenue, 935 S.W.2d 36 (Mo. banc 1996), determined that providing food and beverages to club members was not a sale at retail.  The Westwood court held that because the country club’s service of meals and beverages was not subject to sales tax, the club must pay sales tax on its purchases.  The court stated:

Westwood’s members are excluded from paying sales tax on food and meals under Greenbriar Hills.  935 S.W.2d at 38.  The outcome in Greenbriar Hills was predicated on the maxim of expressio unius est exclusio alterius; since the statute imposed a tax on meals and beverages served at eateries open to the public, those that did not regularly serve the public were excluded by 

negative implication.  Section 144.010.1(9) broadly defines “sales at retail” of tangible personal property for use or consumption but excludes such property that is for “resale.”  However, since Westwood’s service of food and beverage is not a sale at retail, Westwood’s purchases do not fit the exclusion.  Westwood’s purchases are subject to the sales tax.

Id. at 887 (footnote omitted).


TWA argues that we can find that it qualifies for the resale exemption under Drury Supply Company v. Director of Revenue, No. 95-000870 RV (Admin. Hearing Comm’n Oct. 8, 1996) and McDonnell Douglas Corp. v. Director of Revenue, 945 S.W.2d 437 (Mo. banc 1997).  In Drury, this Commission found that a hotel did not have to pay tax on food purchased for complementary breakfasts and guest consumables because the cost was included in the price of the rooms and directly increased the price.  TWA argues that the cost of the food and beverages purchased for the members is factored into the membership fees.  However, as the Director notes, taxes were paid by Drury on the food and beverages at some point, because the cost of renting the room is taxed.  If TWA does not have to pay tax on its initial food and beverage purchases, and cannot collect tax on its transfer to club members, no tax will have been paid at any point.
  This goes beyond the goal of avoiding double taxation.


The Supreme Court in Westwood specifically discusses McDonnell Douglas, distinguishing it on the basis that in McDonnell Douglas there was a retail sale and in Westwood there was not.  “Put simply, there must be a ‘sale at retail’ in order for the ‘resale’ exclusion of that section to apply.”  Westwood, 6 S.W.3d at 888.  Because providing food and beverages to club members was not a sale at retail, the exemption could not apply to Westwood Country Club and cannot apply to TWA’s Ambassadors Clubs.


As noted in our Findings of Fact and admitted by TWA, the Ambassadors Clubs provide food and beverages to members in a private club that is not open to the public.  We agree with the Director that this is the same fact pattern that was before the court in Westwood.  The Supreme Court has decided this issue, finding that there is no sale to the club members and that the purchase of food and beverages thus cannot be a “sale for resale.”  This Commission cannot change that determination.

Summary


We find that TWA is not entitled to a refund of use tax paid because its purchases of food and beverages were not for resale.


SO ORDERED on April 9, 2002.



________________________________



KAREN A. WINN



Commissioner

	�TWA originally argued that meals not generally served to the public were exempt, but has dropped this line of reasoning in light of the Supreme Court’s decision in J.B. Vending Co. v. Director of Revenue, 54 S.W.3d 183 (Mo. banc 2001).


	�A person can pay for an annual or lifetime membership.





	�This application form does not indicate when it was received by the Director.  However, the Director admits in her motion for summary determination that these are the filing dates.





	�All statutory references are to the 2000 Revised Statutes of Missouri.


	�The court in Westwood discussed this issue when the country club argued that its food and beverage purchases were exempt as a component or ingredient material.  Westwood cited Al-Tom, Inv., Inc. v. Director of Revenue, 774 S.W.2d 131 (Mo. banc 1989).  The court rejected this comparison, noting, “Al-Tom avoids double taxation.  Westwood wants the same principle to avoid being taxed even once.”  Westwood, 6 S.W.3d at 888.





PAGE  
5

