Before the
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State of Missouri

TOWER TEE GOLF, INC.,
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)



Petitioner,
)




)


vs.

)

No. 00-0686 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On March 13, 2000, Tower Tee Golf, Inc. (Tower Tee) filed a petition appealing a decision of the Director of Revenue.  The Director denied Tower Tee’s claim for a refund of sales tax that Tower Tee paid under protest.  Tower Tee argues that the Director assessed receipts from leasing golf balls on which Tower Tee already paid tax.  Pursuant to sections 536.060
 and 536.073.3, and our Regulation 1 CSR 15-3.450(1), the parties submitted the case on stipulated facts, which they supplemented on March 2, 2001.  Marc H. Ellinger and James B. Deutsch, with Blitz, Bardgett & Deutsch, L.C., represented Tower Tee.  Senior Counsel Roger L. Freudenberg represented the Director.  The Director filed the last written argument on May 16, 2001.  The parties stipulated to the facts as follows.

Findings of Fact

1. Tower Tee Golf, Inc. (Tower Tee) is a corporation authorized to do business in the state of Missouri with a place of business known as Tower Tee Golf located at 6727 Heege Road, Affton, Missouri.

2. Tower Tee Golf is a place of amusement that includes a driving range, a miniature golf course, and a par 3 golf course with 18 holes.

3. Tower Tee does not charge an entrance fee to enter its place of business.

4. Customers pay to use the miniature golf and par 3 golf courses.  For a fee, customers obtain either a small bucket, large bucket, or basket of golf balls from Tower Tee for use on the driving range.

5. Tower Tee purchases golf balls for use by its customers on its driving range.  After an audit conducted by the Director covering periods prior to January 1996, Tower Tee was required by the Director to, and currently does, pay sales or use tax on the purchase of the golf balls.  This requirement was reaffirmed by the Director in an audit dated April 1, 1999.  Assessments of unpaid use tax on the purchase of golf balls were made in both audits and were paid by Tower Tee.

6. Customers are not required to enter into a written contract to obtain Tower Tee’s golf balls for use on its driving range.

7. Tower Tee has posted a sign at its driving range that reads “please hit between dividers.”  Tower Tee has no other posted terms, conditions, rules of conduct, or rules of play that customers are subject to while using the driving range.

8. If individuals voluntarily leave the premises, they are not allowed to retain golf balls for use at a different time and/or occasion.

9. For the period October 1996 through October 1999, Tower Tee paid the Director $85,126.06 in sales taxes on revenues received from the fees paid by customers to obtain a small bucket, large bucket, or basket of Tower Tee’s range balls from Tower Tee to hit on the driving range.

10. On November 22, 1999, Tower Tee filed with the Director an Application for Tax Refund/Credit, in which Tower Tee agrees that the correct amount of refund sought is $85,126.06, plus interest.

11. By final decision dated February 16, 2000, the Director denied Tower Tee’s application for a refund.

Conclusions of Law

We have jurisdiction to hear Tower Tee’s petition.  Section 621.050.1.  Tower Tee appeals the denial of a claim for a refund of sales tax on the golf ball fees that Tower Tee collected from its customers.  Tower Tee has the burden of proving that it is entitled to a refund of the tax.  Sections 136.300 and 621.050.2.

A.

Tower Tee argues that it leased the golf balls to its customers.  

Tower Tee cites section 144.020.1(8), which exempts gross receipts from the lease of personal property, if the lessor has already paid tax on the property:

[I]f the lessor . . . of any tangible personal property had previously purchased the property . . . and the tax was paid at the time of purchase . . . , the lessor . . . shall not apply or collect the tax on the subsequent lease . . . receipts from that property. 

The parties stipulated that Tower Tee paid sales or use tax on its purchases of all golf balls used on the driving range.  Tower Tee argues that the golf ball fees are “lease receipts from . . . 

property” “previously purchased . . . and the tax was paid at the time of purchase.”  Section 400.2A-103(1)(j)
 defines a lease of personal property:

“Lease” means a transfer of the right to possession and use of goods for a term in return for consideration[.]

Tower Tee argues that all those conditions are present in the transactions at issue.  

The Director ordered Tower Tee to remit the tax under section 144.020.1(2), which levies the tax on:

the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

(Emphasis added).  The parties stipulated that Tower Tee’s facility is a place of amusement.  

Tower Tee argues that any conflict between the levy under subdivision (8) and the exemption under subdivision (2) is decided in favor of the exemption.  It cites Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999).

Fees paid to a country club are considered fees paid to a “place of amusement, entertainment or recreation.”  Old Warson Country Club v. Director of Revenue, 933 S.W.2d 400, 403 (Mo. banc 1996).  We, however, find that section 144.020.1(8) is a more specific statute than section 144.020.1(2) in that it expressly deals with the lease or rental of personal property upon which sales tax has already been paid.  Since we apply a more specific statute over a more general statute when both address the same issue, we apply section 144.020.1(8) to the controversy.  Greenbriar Hills, 935 S.W.2d at 38.
Id. at 889.  The court held that the exemption from tax for leased items trumps the levy of tax on charges in places of amusement.  Similarly, Tower Tee argues, the golf ball fees in its place of amusement are exempt as receipts from the lease of personal property.  Therefore, according to 

Tower Tee, it should not have been required to collect sales tax on those transactions and is entitled to the amounts its customers paid.

B.

The Director argues that Tower Tee does not lease the golf balls, so Westwood Country Club does not apply.  The Director distinguishes between a golf cart at a country club and a golf ball at a driving range.  A golf cart is merely a convenience at the country club, but a golf ball is indispensable for using the driving range.  We agree with the Director.  Driving range customers can only use the driving range with golf balls.  The only golf balls they can use on the driving range are Tower Tee golf balls.  They can only use Tower Tee golf balls if they pay the fee.  Therefore, the customer can only use the driving range by paying the fee.  Practically speaking, the golf ball fee is thus not merely a charge for using golf balls, but a charge for using the driving range.  

Further, the country club members in Westwood Country Club paid dues for the use of the golf course, apart from the golf cart fees.  The golf cart fees were not merely a proxy for admission to the country club’s golf course.  Tower Tee’s customers pay an admission fee to use the par 3 golf course.  They also pay an admission fee to use the miniature golf course.  They pay nothing to use the driving range other than the golf ball fee.  Whether or not the golf ball fee is an “admission fee,”
 it corresponds functionally to the admission fees at the par-3 golf course and the miniature golf course.

At some point, the activity in a place of amusement is so ephemeral that applying the term “lease” to the personal property involved does not make common sense.  We doubt that the 

General Assembly intended to forego the collection of sales tax on the amounts paid for such fleeting, but lucrative, transactions by considering them to be “lease . . . receipts from that property.”  We must determine the imposition of sales tax based on the economic realities of the transaction, Scotchman’s Coin Shop v. Administrative Hearing Comm’n, 654 S.W.2d 873, 875 (Mo. banc 1983), and we choose a reading that conforms to those realities.  Therefore, we conclude that the transaction producing the fee is not a lease and is not exempt from the tax.

Summary


The golf ball fees are paid to (or in) a place of amusement, entertainment or recreation.  They are not exempt from sales tax as leased property on which sales or use tax has already been paid.  Therefore, we deny Tower Tee’s claim for a refund of the sales tax it collected from its customers on the golf ball fees.


SO ORDERED on May 30, 2001.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


�When a statute does not define a word, we determine its intent and meaning in keeping with statutes of the same or similar subject matter when such statutes shed light upon their meaning.  This is so even though the statutes are found in different chapters and were enacted at different times.  Cates v. Webster, 727 S.W.2d 901, 905 (Mo. banc 1987).


�There is, for example, no evidence that spectators are barred from the driving range unless they pay the fee.  However, the use of a driving range is not commonly considered a spectator sport.  Our decision that the golf ball charge is subject to tax under section 144.020.1(8) does not require us to choose between whether it is an “amount paid for admission” or “fees paid to, or in any place of amusement.”  
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