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DAVID TOLIVER,
)



)



Petitioner,
)




)


vs.

)

No. 12-0118 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


David Toliver is liable for $367.65 in use tax, $91.91 in additions to tax, and accrued statutory interest on his purchase of an airplane.  
Procedure


Toliver filed a complaint on January 23, 2012 challenging the Director of Revenue’s (“Director”) assessment of use tax, additions to tax, and statutory interest on his purchase of an airplane.  The Director answered the complaint on February 24, 2012.  We held a hearing on June 14, 2012.  Eva Holtz Vlachensky and Christopher R. Fehr represented the Director.  Toliver represented himself.  The case became ready for our decision on October 17, 2012, the date the last brief was due.
Findings of Fact
1. Toliver is a resident of Raymore, Missouri.  He purchased a 1957 Piper PA-23-150 airplane (“the airplane”) from Common Man Enterprises on September 4, 2009.
2. Toliver traded “boxes of stuff,” such as spark plugs, an old cylinder, a crankshaft, a camshaft, some rivets and a wheel for the airplane.  He did not pay any cash in the purchase.

3. When the parties filled in the bill of sale for the airplane, the space on the form for the amount of consideration paid was left blank.

4. The airplane required extensive work.  When Toliver bought it, it had a “gear up,” meaning that the gears were still up when it hit the ground.  He replaced the cylinders on the engine and the exhaust stack on the right engine.  He added a radio and repaired the belly skin.  He replaced the props with used parts and is still looking for other parts, like a bell crank.  It is still not in flyable condition.

5. Toliver registered the airplane with the Federal Aviation Administration (“FAA”) on September 22, 2009.

6. Toliver did not file a use tax return.  He has paid no sales or use tax on the purchase of the airplane to Missouri or to any other state.

7. The Director received information from the FAA that Toliver had registered the airplane.  The Department sent a letter to Toliver explaining that they had the information from the FAA, what consumers’ use tax is, and asking for a response.  Toliver did not respond.

8. The Director obtained a value for a 1957 Piper airplane from the “Aircraft Bluebook,” fall 2011 issue.  That showed the average retail value of such an airplane as $32,000.  Based on this value, she assessed unpaid use tax of $1752.00,
 additions to tax of 25%, or $438, and interest at the statutory rate through November 25, 2011, of $103.96.

9. Toliver has a commercial pilot’s certificate, and he has traded airplanes and airplane parts for many years.  Based on this experience, and the data he entered into the 
National Aircraft Appraisers Association on-line valuation calculator, Toliver valued the airplane at $6,715. 

10. The airplane is located in Harrisonville, Missouri.  
Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.
  Toliver has the burden of proving he is not liable for the amounts the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

I.  Evidentiary Rulings


At the hearing, the Director moved to admit Exhibit C, an unauthenticated one-page printout titled “Aircraft Bluebook Information for a 1957 PA-23-160 Apache.”  The average retail value for the airplane reflected on Exhibit C is $32,000.  Toliver objected to the exhibit, stating he had been unable to find the company and did not know when the page was printed or how it was relevant to the valuation of the airplane.  Toliver moved to admit Exhibit 1, a print-out of what appears to be an on-line appraisal tool provided by the National Aircraft Appraisers Association.  Based on the information that Toliver supplied, the value for the airplane on Exhibit 1 is $6,715.  The Director objected to Exhibit 1 on the basis that Toliver did not have the requisite knowledge, training, or experience to qualify him to appraise the value of an airplane.  We took both objections with the case.


Neither Exhibit C nor Exhibit 1 is authenticated in any way, and neither party provided any testimony regarding the reliability of their sources.  We must have some evidence, however, 
on which to decide the case.  Furthermore, we have no reason to disbelieve Toliver’s testimony that he has extensive experience in trading airplanes and airplane parts.  We admit both exhibits and determine a valuation for the airplane from the exhibits and the testimony at the hearing.

II.  Airplane v. Parts


The parties agreed that one of the issues in this case is whether Toliver actually purchased an airplane, or just airplane parts.  Section 144.030.2(40)
 contains the following exemption from sales and use tax:

Beginning January 1, 2009, but not after January 1, 2015, materials, replacement parts, and equipment purchased for use directly upon, and for the modification, replacement, repair, and maintenance of aircraft, aircraft power plants, and aircraft accessories[.]

Thus, if Toliver purchased airplane parts rather than an airplane itself, the purchase would be exempt from sales or use tax.


The only evidence Toliver gave in support of this position was that it was advertised as a part sale.  Otherwise, throughout the hearing both parties referred to the subject of the hearing as an airplane, and Toliver registered the airplane with the FAA.  We conclude that Toliver purchased an airplane and that such a purchase would be subject to sales or use tax.
III.  Use Tax 

Section 144.610 provides for a compensating use tax in Missouri as follows:

1.  A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020. This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has finally come to rest within this 
state or until the article has become commingled with the general mass of property of this state. 

2.  Every person storing, using or consuming in this state tangible personal property is liable for the tax imposed by this law, and the liability shall not be extinguished until the tax is paid to this state[.]
(Emphasis added).  Section 144.655 requires:

every person purchasing tangible personal property, the storage, use or consumption of which is subject to the tax levied by sections 144.600 to 144.748, who has not paid the tax due to a vendor registered in accordance with the provisions of section 144.650, shall file with the director of revenue a return for the preceding reporting period in the form and manner that the director of revenue prescribes, showing the total sales price of the tangible property purchased during the preceding reporting period and any other information that the director of revenue deems necessary for the proper administration of sections 144.600 to 144.748. The return shall be accompanied by a remittance of the amount of the tax required by sections 144.600 to 144.748 to be paid by the person. 


No party to this case produced evidence of where the airplane was purchased.  However, the Director assessed use tax on the purchase, and Toliver presented no evidence that use tax was inappropriate because the airplane was not purchased out of state.  As the burden of proof rests with Toliver, we conclude that use tax applies to the purchase.

IV.  Value of Airplane


Toliver filed no use tax return with regard to his purchase of the airplane.  In such a case, § 144.670 states:
If the director is not satisfied with the return payment of tax made by any taxpayer, he shall make an additional assessment based upon the facts contained in any returns or upon any information in his possession, and the director shall give the taxpayer written notice in person or by certified mail of the amount of the additional tax. The director may only base an additional assessment upon an estimate of the taxpayer's liability under sections 144.600 to 144.748, if: 
(1) The taxpayer fails to file a return[.]

Section 144.605(8) defines “sales price” as “the consideration . . . paid or given, or contracted to be paid or given, by the purchaser to the vendor for the tangible personal property, including any services that are a part of the sale, valued in money, whether paid in money or otherwise.”  Although Toliver paid no cash for the airplane, he did exchange consideration for it. At the hearing he provided no estimate of the value of the “boxes of junk” he traded for the airplane.  However, he provided his own estimate of the airplane’s value, which we take as a proxy for its purchase price.

The Director’s evidence suggests that the airplane’s retail sale value is $32,000.  However, the Director had no evidence – because Toliver provided her with none prior to the hearing – of the condition of the airplane or any other factors that would affect its value.  At the hearing, Toliver testified that the airplane required extensive work.  When he bought it, it had a “gear up,” meaning that the gears were still up when it hit the ground.  He replaced the cylinders on the engine and the exhaust stack on the right engine.  He added a radio and repaired the belly skin.  He replaced the props with used parts and is still looking for other parts, like a bell crank.  Even after substantial work on the airplane, it is still not flight worthy, suggesting that it was in poor condition when he bought it.  Based on Toliver’s testimony, we accept his valuation of $6,715.  The amount of use tax due, based on a tax rate of 5.475%
, is $367.65.

II.  Additions to Tax

Section 144.665.1, in pertinent part, provides for additions to tax as follows:

In case of failure to file any return required under sections 144.600 to 144.745 on or before the date prescribed therefor (determined with regard to any extension of time for making a return), unless it is shown that such failure is due to reasonable cause and not the result of willful neglect, evasion, or fraudulent intent, there shall be added to the amount required to be shown as tax on such return five percent of the amount of such tax if the failure is not for more 
than one month, with an additional five percent for each additional month, or fraction thereof, during which such failure continues, not exceeding twenty-five percent in the aggregate[.] 

The additions to tax provided for above are in addition to any interest required to be paid on the tax.


Toliver never filed a use tax return for his purchase of the airplane; therefore, he is subject to the maximum penalty of a 25% addition to tax under § 144.665.1.  He pled no special circumstances that would allow us to make a finding of reasonable cause, and he did not provide information to the Director when it was requested prior to the hearing.  He is liable for additions of $91.91, plus interest on the principal amount. 
Summary


Toliver is liable for $367.65 in use tax and $91.91 in additions to tax, plus accrued statutory interest.

SO ORDERED on December 10, 2012.


________________________________



KAREN A. WINN


Commissioner

	�We infer from this value that the applicable use tax rate in Raymore is 5.475% ($1752 ÷ $32,000).


�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�RSMo Supp. 2011. 


	�See footnote 1.


�Section 144.665.3.
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