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State of Missouri

DIRECTOR OF INSURANCE,
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Petitioner,
)




)


vs.

)

No. 03-0498 DI




)

KEVIN D. TODD,

)




)



Respondent.
)

DECISION


Kevin A. Todd’s insurance producer license is subject to discipline because Todd fabricated annuity applications.  

Procedure


On April 10, 2003, the Director of Insurance (Director) filed a complaint.  The Director filed an amended complaint on July 30, 2003.  We convened a hearing on the amended complaint on September 8, 2003.  Legal Counsel Carolyn H. Kerr represented the Director.  Though notified of the place and time of the hearing, Todd made no appearance.  

Findings of Fact

1. Kevin A. Todd holds an insurance producer license that is, and was at all relevant times, in good standing.  At all relevant times, Todd was employed by Allianz Life Insurance Company of North America.

2. In the spring and summer of 2002, Todd sent to Allianz applications for annuities with checks for premiums bearing names of the insured as follows:

Date

Insured


Premium
March 3
Ishia Morris

$175,000.00

May 1

Vickie Mitchell
$  67,589.22

June 28
Virgie A. Miller
$117,245.67

July 15

Kelly Green

$173,351.30

Of the persons insured, only Ishia Morris existed, and she knew nothing of Todd’s activities.  None of the bank accounts on which the checks were drawn existed.  Todd drafted the checks with home computer software and made up the information for the contracts.  Todd signed all the contracts and checks himself.  He sent them to Allianz with the purpose of procuring sales commissions.  Allianz sent him $53,798.69 in sales commissions based on the applications.  

3. Todd was found guilty, on his guilty plea, of mail fraud.  The court imposed a sentence that included 24 months in prison.  United States v. Todd, No. 4: 02CR600CEJ (E.D. Mo. June 23, 2003).  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.1, RSMo 2000.
  The Director has the burden to prove that Todd has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director cites § 375.141.1(5), which allows discipline for:

Intentionally misrepresenting the terms of an actual or proposed insurance contract or application for insurance[.]

Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.3 (Mo. App., W.D. 1997).  The applications were insurance applications because § 375.012(4) defines insurance to include annuities.  All information on the applications and checks, other than the name of Ishia Morgan, was Todd’s invention to trick Allianz into paying him commissions.  Therefore, we conclude that Todd’s license is subject to discipline under § 375.141.1(5).  

The Director cites § 375.141.1(10), which allows discipline for:

Signing the name of another to an application for insurance or to any document related to an insurance transaction without authorization[.]

Todd signed all the applications and checks without authority.  Therefore, we conclude that Todd’s license is subject to discipline under § 375.141.1(10).

The Director cites § 375.141.1(4), which allows discipline for:

Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business[.] 

Conversion is a diversion of another's funds, by the holder of such funds, to a purpose other than that specified by the owner.  Hall v. W.L. Brady Investments, 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).  Todd did not withhold or otherwise convert any moneys he received in the course of business, as when an agent retains a premium for his own use instead of sending it to the insurer.  However, he misappropriated Allianz’s funds because misappropriation includes obtaining an insurance company’s funds through misrepresentation.  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., S.D. 1994).  Therefore, we conclude that Todd’s license is subject to discipline under § 375.141.1(4). 

The Director cites § 375.141.1(8), which allows discipline for:

Using . . . dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business[.]

Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Incompetency is a general lack of (1) professional ability or of (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Financial irresponsibility is dealing in money or other liquid resources without a sense of accountability.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY, 436, 620 and 998 (10th ed. 1993).  Todd’s practice of defrauding his employer was dishonest and demonstrates incompetence, untrustworthiness and financial irresponsibility.  Therefore, we conclude that Todd’s license is subject to discipline under § 375.141.1(8).

The Director cites § 375.141.1(6), which allows discipline for:

Having been convicted of a felony or crime involving moral turpitude[.]

Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties, which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929).  Todd was convicted of felony mail fraud, which involves moral turpitude.  Neibling v. Terry, 177 S.W.2d 502, 503 (Mo. banc 1944).  Therefore, we conclude that Todd’s license is subject to discipline under § 375.141.1(6).  

Summary


Todd’s license is subject to discipline under § 375.141.1(4), (5), (6), (8), and (10). 


SO ORDERED on October 15, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2002 Supplement to the Revised Statutes of Missouri, unless otherwise noted.
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