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Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)
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)




)


vs.

)

No. 00-0477 PO




)

CHARLES W. TINER,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On February 24, 2000, the Director of the Department of Public Safety filed a complaint seeking to discipline the license of Charles W. Tiner for having been convicted of a felony.


On April 4, 2000, the Director filed a motion, with an exhibit, for summary determination of the complaint.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in the Director’s favor if he establishes facts that (1) are undisputed and (2) entitle him to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


Tiner filed a response on April 11, 2000, and admits that he has received a suspended imposition of sentence (SIS). 

Finding of Fact


On April 23, 1996, Tiner was released 17 months early from a three-year probation.   Tiner was placed on probation when he received an SIS following his plea of guilty to the 

Class D felony of unlawful use of a weapon.  State of Missouri v. Tiner, No. 94CR-1386 

(St. Louis County Cir. Ct. Sept. 30, 1994).  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint. Section 590.135.2.  

A.  Closed Records


The Director’s exhibit consists of certified court records showing that the court finally terminated Tiner’s case by releasing him early from probation.  Section 610.105 provides that such records are generally closed:  

If the person arrested is charged but . . . imposition of sentence is suspended in the court in which the action is prosecuted, official records pertaining to the case shall thereafter be closed records when such case is finally terminated except that the disposition portion of the record may be accessed and except as provided in section 610.120. . . .

(Emphasis added.)  Section 610.120, RSMo 1994, contains no provision for this Commission to use records closed under section 610.105.  Therefore, under section 610.105, we may access only the disposition portion of the records.  


Further, section 610.120.1, RSMo 1994, provides what we must do with the closed portions of the records:

1.  Records required to be closed shall not be destroyed; they shall be inaccessible to the general public and to all persons other than the defendant except [for qualified persons and organizations for research, evaluative and statistical purposes].  All records which are closed records shall be removed from the records of . . . administrative agencies . . . which are available to 

the public and shall be kept in separate records which are to be held confidential[.]

(Emphasis added.)  


Because the exhibit’s closed portions are not separable from the open portions, we order the entire exhibit placed under seal.  

B.  Cause for Discipline


The Director has the burden of proving that Tiner has committed an act for which the law allows discipline. Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director argues that Tiner is subject to discipline under section 590.135.2(1), which allows discipline as follows:  

2.  The director . . . may suspend or revoke any . . . certificate or other indicia of compliance and qualification . . . of any peace officer for the following: 

(1) Conviction of a felony including the receiving of [an SIS] following a plea or finding of guilty to a felony charge[.]

(Emphasis added.)  That provision of law allows discipline for receiving an SIS following a plea of guilty to a felony charge.  The certified records show that Tiner received an SIS following a plea of guilty to a felony charge.  Therefore, we conclude that Tiner is subject to discipline under section 590.135.2(1) for having received an SIS following a plea of guilty to a felony charge.  


Tiner candidly admits that he received an SIS following a plea of guilty to the unlawful use of a weapon, but argues that the Director’s position is not based on all the facts.  He presents circumstances to mitigate the Director’s charge.  He asserts that he disclosed the SIS to the Director on several occasions and invested heavily in professional equipment and training.  


Tiner’s arguments are not without merit.  However, this Commission does not determine the appropriate degree of discipline.  We determine only whether there is cause for discipline, an 

issue settled by the one fact that Tiner received an SIS following a plea of guilty to a felony. When we find cause for discipline, we certify our record to the Director, who must conduct his own proceeding to decide the appropriate degree of discipline.  That decision is based partly on the record we have made.  Section 621.110, RSMo 1994.  

Summary


We grant the Director’s motion for summary determination and conclude that Tiner is subject to discipline under section 590.135.2(1).  We certify the record to the Director to determine the appropriate degree of discipline under section 621.110, RSMo 1994.  We cancel the hearing.  


SO ORDERED on April 27, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri, unless otherwise noted.  
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